PRESENTERS

Miles Agmen-Smith, Shieff Angland, Auckland

Miles has had extensive professional involvement with not-for-prafénisations, national and
local, in activities in many fields including religious, sportingg &ducational, as well as other
forms of charity, and trusts and trade associations. Currentlg Mice-Chairman of the
Franchise Association of New Zealand Inc. He is familiahwiany of the typical issues of
governance, structure, risk and other problems which can be encounterexhnasmaf the
possible solutions.

Mark von Dadelszen, Bannister & von Dadelszen, Hastin  gs

Mark is a senior practitioner with over 30 years’ involvemeith wommunity and charitable
organisations at local and national levels, both in governance and in providing legal advi

Mark is the author oMembers’ Meetingg2™ edition), Law of Societies in New Zealand —
Unincorporated, Incorporated and Charitablend New Zealand Forms and Precedetities
on Clubs and SocietieandSale of Liquomll published by LexisNexis NZ Ltd.

The statements and conclusions contained in thaklebare those of the author(s) only and not thafstne
New Zealand Law Society. This booklet has beepapee for the purpose of a Continuing Legal Eduma
course. It is not intended to be a comprehengitement of the law or practice, and should notdled
upon as such. If advice on the law is requireghibuld be sought on a formal, professional basis.



CONTENTS

CHAPTER 1: NOT FOR PROFIT? oottt et 1

[ a1 o o 18 Lol 1 o] o PR TP PP PP PP PP PPPPPP
Historical background
Current developments

Legal training, PractiCe and NFPOS ..........couuuttttiiiiiiiiieaiaa e e e e eearee et e e e e e e aaaaaaaeeaesaaaanns 3
ACHNG FOF NFPOS ...ttt et e e e e e e e e e e e e e e e e at et ettt et e aeaaaaaaeaaaesaeaaaaannnnrnnbnees 3
CHAPTER 2: TAXATION AND ADMINISTRATION L..oiiiiiiiis ettt 5
TAXAtON GENETAUY ...eeiiiiiiiiiiie ettt ettt e ettt e e e e et e e e e e sttt e e e e e st b bt e e e e e anbbeeeeeeennnrneas 5
Income tax: Charities and the Income Tax Act 2008A 2004”) .......cccuvvririrrirereeeeeeee e e e aaeaeeeeeeens 5
L T ST o =T 0= 1 = 0 SRR 8...
o1 0 £ (o T o T L] 11 SRR 8
[CToTo]o 5= T o Y= oY Tot T = O O PP PRPP 9
L0 1110 = PP 9
T 0T = 3 Q...
YU 011 = T U= 11T o SRR 10
(@11 1= ot =T oo 1= 3 SRR 1.1
Sporting and other recreational OrgaNISAtIONS .. vecuverrrriiiiiieeirerrrrreeeeeesseesarerarrrrrrrrrrrrrraeaaaeees 12
CHAPTER 3: TYPES OF LEGAL STRUCTURE AVAILABLE ...... oo 15.
AVAIIADIE OPLIONS ... e e e e e e e e e e e eeaaeaaaas 15
Default provision: No incorporation or formally cafituted trust...........cccooiiiiiiiiiiiiiicee e 15
Benefits Of INCOrPOTAtION .......oooiiiiii e eae s 16
[gTete] g ool r=1(=To I =T o111 E TP PPPPRR 18
Other types Of [8gal SLIUCTUIE ........uu i eeeeeee ettt e e e e e e e e e e e e et be e e e eeeeeas 20
Trust structure vS membership SIIUCLUE ..ot e e e e e e aeas 20
CHAPTER 4: INCORPORATED SOCIETIES.......ciiiiiiiiuiiiiitee sttt 23
FOrming an iNCOrPOrated SOCIELY ............ mmmssrerreerreeereereereeaaeaeasesssssssassssaseeeererraeaeeeeeeeesesannannnnnnns 23
Registration procedure for an iNCOrporated SOCIELY. c....uvrriiiiiieiieeee e e 24
Ultra viresand the 0bJects Of @ SOCIELY .....ovvvviiii i cceeeeeeee e a e 25
2] = U o o Io] (o T= T 1T (o SRR 27
CHAPTER 5: CHARITABLE NFPOS ...ttt ettt e et a e e s sane e e e s s nntban e e e e e ennnees 29
TYPES OF SIIUCTUIE ...ttt ettt et e e e e e e e e e e e e e s s bbb bbb e e aeeeeaeeeaaas 29
The Charitable Trusts ACt 1957: CROICES ... e 29
The Charitable Trusts ACt: FegiSIratioN ......coceii i e e e e 30
B I (01 TP TP P OUUPPPPTPPPPPRINt 30
Establishing a charitable trust by inter vivos dDemts...............ooooiiiiiiiiiiie e 31
Establishing a charitable trust DY Will ... 31
Changing a charity’s constitutional dOCUMENTS....ccciiiiiiiiiiieiaei ettt 31
CHAPTER 6: WINDING UP INCORPORATED SOCIETIES AND CHA RITABLE TRUSTS....... 33
Y=y daTeTe LS 3o ) I (=T 11011 g F= 110 o [ PR EPR TP 33
Voluntary winding up by the MEMDEIS ... 33
Winding up by the High COUIM........ooiiiiiee e e 34
Compromising WIith CreAITOIS.......cc.eeiiiitemmmmr e ee e e e e e e e e e re e e e e e e e e e e e e s s e s s e s snnnennrrenennneees 35
BN L= 1o [U T F= Lo I o o o= OSSP 36
CHAPTER 7: REDEFINING CHARITIES? ... .utiiiiiii ittt sttt s saee e e s sittae e s e sssnnn e e e s snnnsaeeeas 37
What does Charitable MEANT ..............iei ettt e e et e e e e e e e e e e e e e e e e e e e e e aannnes 37
Change iN the WING.......oooi e e et e et e e e e e e e e e e e s e e s e e s nnanbbebbeeeeees 37
Charities Bill as reported in December 2004 ... . i i 40
The essence of what is “Charitable” ... 43
Trusts for the relief Of POVEITY ... e 44

Trusts for the advancement Of EAUCALION ... e ceeeneiii e eee e e e e e e e e s e e raa e s e e eeanaas 44



NZLS Seminar e Advising Not-for-Profit Organisations

Trusts for the advancement Of FeligION. ... e 45
Trusts for other purposes beneficial to the COMIPUNI.............cccciiiiiiiiiiieeeeeeen 45
Charitable, but NOt @NLIFEIY SO? ...ttt e e e eeeaeaaaaaaeas 47
MONEY-MAKING CRATHIES .......uutiiiiieiiiii ittt e e e e e e e e e s e e e e e s e bbb bbb reeeeeeeeeaaas 49
The Charities Bill — @an @analySis............o oot 50
Part 1 — CharitieS COMIMISSION ............o .ottt ettt e e e e e e e e e e e e e e aaaaannbabbbebaeareeeeaaaaaaaaans 50
Part 2 — Charitable ENtitieS ............ieii et e e 54
Part 3 - Miscellaneous matters relating to the Casion and other miscellaneous matters....... 7..5
CHAPTER 8: OTHER TYPES OF ORGANISATION ...eitiiiiiiieiiiiiieie et 61
S o010 o F= T 1SY= 11T LSRR 61
L1877 =0 L= 11 PSS 61
SPARC, NZSDA and international sporting B0dIi€S..ceee.vvvvevveviiiieeeeiei e 61
Sponsorship, merchandising and media fghtS..........viviiiee e 61
1= PP PTPPPPPPPPRRTPPIO 26
(7] a1 (o] Io) H] 0o 1 110 T N oo o |- SRR 62
L] 4] 07=3 11110 1O 63
Other SPECIAI ISSUBS: .. ..uuuuiieiiiiieeiies e e s st r e e et e e aeeeeeeesaaaaaasaseerraaaanneeeeeaaaaaaaaeeaeesaann 63
L1018 = V@] o F=T g1 E=Y= 11 1SS 63
LR Y=] 1o [{o 0 Es o] o F= T a1 T= 1o PSSR 63
SHUCTUIE ..ot e et ettt ettt et e e e e e a2 e 4o e s o e e e Rn b e e e ettt e e et eeaeeeeseesaesanannnnnnnrnnes 64
1= PP P TP PPPP P PP 46
0] 0] 1= o | PSR 64
Trade associations and CO-OPEIALIVES.......cuueeeeeiiiiiiiiiiriieieee e rteeee e e e e e et ssssr e rerreeraeaeeeeaeaaans 65
L T= T 01T = PP 65
Industrial and provident Societies and CO-OPEratNE...........cccccvvvriiiiiriieeee e e e e s e seeeeees 65
Friendly or MUtUAl SOCIELIES .........cooi i ceeeee e ee e e e e e e e s e s e s s eeeeeeeeees 68
CHAPTER 9: SOME SPECIAL ISSUES ........ciiittiit ittt ettt e ettt e e e e s stiaee e e e s s snteeeeessnssaaeaaeesanes 69
RISk @and reSPONSIDIlILY ........oooi et e et e e e e e e e e eee e 69
Liability for accidents and iNJUIES ..........coeeeiiiiiiiiiiaaaae et e e e e e neaneeees 69
FINANCIAI TADIIITY ...t e e e e e e e e e et eeee e 70
(@117 o] o] o =V i o] KPP PPPPTTTTT 70
Employees, vOIUNtEers and OtNEIS ... ... o a e e 70
Confidentiality 8N PrIVACY ......eeeeeeiiiiiis ettt e e e e e e e e e e e e e e s e s e e s ananannreees 71
Other FSKS @Nd INSUFANCE .......uuuiiiiiiiieiceeeieiet ittt e e e e e e et e et e e e e e e e e e e e e e e s e e s aaaannnanes 71
CHAPTER 10: DISPUTES AND DISCIPLINE OF MEMBERS ........cccciiiiiiiiiieee e 73
CHAPTER 11: ADMINISTRATION OF AN NFPO ....oiiiiiit ittt 77
CHAPTER 12: SOME THOUGHTS FOR THE FUTURE ......cooimiiiiiiiiiiceeeiieeee e 79

APPENDIX: COMMON CONSTITUTIONAL REQUIREMENTS ....... s 81





