Claims to Estates of Family

Persons

INTRODUCTION

PART 1 OVERVIEW OF STATUTES

Introduction

1. Property (Relationships) Act 1976, as amended
When does Part 8 of the Act apply?

Who does the Act apply to?

The options on death

Who may apply?

Setting aside the chosen option

Option A: choosing division of relationship property
Effect of choosing option A on the estate distribution
To what property will the Act apply?

Ascertaining what is relationship property on death
Exceptions to equal sharing

Avoidance of equal sharing

Option B

Multiple surviving partners

Time limits

Procedures

Procedure for making election

The notice

Extension of time

Setting aside the choice

Pre-trial discovery

Disclosure of trust information

Instituting proceedings

Jurisdiction

Procedural requirements

Distribution

Tracing

Conclusion

2. Administration Act 1969

Differences between surviving de facto partners and spouses

Multiple surviving partners: s 77C

Property interests charged with payment of money: s 34

Protection of administrator: s 47
Payment without administration: s 65
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Letters of administration

Notices to administrator or trustee
Tracing

Proof in solemn form

Caveating the will

3. Family Protection Act 1955

The statutory amendments

The judicial approach

Summary of factors relevant to exercise of discretion

Quantum

Incidence of order

Appeals

Costs

Time limits

Jurisdiction

Procedure

High Court procedure
Statement of claim
Statement of defence
Content of affidavits
Evidence

Agreed statement of facts
Service of claimant’s affidavit
Joinder and consolidation
Duty of administrator to assist court
Trustees

Settlements

Reliance on unreported cases
4. Law Reform (Testamentary Promises) Act 1949
Services or work

Promise

Nexus

Evidence

Promise not carried out

The assessment of the award
Jurisdiction

Transfer of proceedings
Procedure

Evidence

The role of the executor and trustee Testamentary Promises claims

Settlements
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Time limits
Costs
5. Wills Act 1837 (UK)
Invalid execution
Invalid alteration
Revocation of will or testamentary gift
Failure of testamentary gifts
6. Protection of Personal and Property Rights Act 1988
7. Te Ture Whenua Maori / Maori Land Act 1993
PART 2 OVERVIEW OF NON-STATUTORY REMEDIES
1. Challenging the validity of the will
a. Lack of testamentary capacity
. Undue influence
. Duress
d. Fraud
. Rectification
. Forfeiture rule
2. Challenging the contents of the estate
a. Constructive trusts
. Unjust enrichment
d. Quantum meruit
. Donationes mortis causa
3.
a.

b

c

e

f.

b. Estoppel

C

e
Challenging the terms of the will
Contracts to leave property by will

b. Mutual wills

c. Secret trusts

Solicitors’ liability for negligence

1. Failure to act promptly

2. Failure to take reasonable care in the preparation and execution of a will

3. Failure to make inquiries about testamentary capacity

4. Failure to give adequate or appropriate advice

APPENDIX 1 - Right of personal representative to make claims under the
Act:

APPENDIX 2 - Form P(R)2

APPENDIX 3 - Form P(R)3

APPENDIX 4 - Form P(R)4

APPENDIX 5 - Practice Note - Family Protection Cases
APPENDIX 6 - Family Court Caseflow Management Practice Note

Practice Note - Family Protection - Service and Representation of
Grandchildren
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