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1. WHY ARE WE CONDUCTING THIS WEBINAR?
Over the past couple of months, there have been numerous examples of people who work
in or have worked in the law – in firms, at the bar, as in-house counsel – speaking up about
unprofessional, damaging conduct they have experienced at work. They are women and
men who have had enough of staying silent about sexual harassment and bullying being
meted out by members of our profession, which until now has been a badly kept secret.
Why has it been secret, and why is it coming out now? There are many reasons, which we
speak about from our combined experiences in employment law; we do not profess to be
sociologists or anthropologists.
In all workplaces, those who use unacceptable, illegal behaviour to coerce and control other
people have to have actual or perceived power to be able to do it, and think they will not
be held to account. People subjected to this behaviour experience shame, embarrassment,
fear of being disbelieved or victimised, and worry about their future career. They usually
stay silent.
Why is it coming out now? The tide of public opinion is turning. Growing awareness about
rape culture, street harassment and “casual” racism has led to activism to stop it. The
increased focus on bullying and workplace safety have all highlighted the legal obligations
of employers. Publicity including the international #metoo campaign, and the use of the
internet and social media enabling people to find a voice, and support, means survivors of
harassment no longer feel as powerless.
The ranks of the senior profession are still male dominated. A lot of young women are
entering the profession. The current generation has been raised on a steady diet of
messages: ‘girls can do anything’, ‘it’s my body: stop it I don’t like it’ and ‘it’s never OK
and you can speak up’. That is precisely what they are doing, and we should all be very
grateful. We need to look hard at ourselves and our behaviour, have the honesty and
integrity to acknowledge when we act badly, and change this.
NZLS, NZLS CLE and the presenters wanted to present a frank, practical session to identify
the behaviour and the culture which allows harassment and bullying to happen, map out the
responsibilities all employers have to prevent and address unacceptable behaviour, and
discuss the steps the profession can take to address the issues in a meaningful way. We
hope to stimulate conversations (which we know are already happening) about how to make
sure everyone is safe at work, in the law. We have put together this paper and the attached
materials, to try to make it easier for employers to put the proper measures in place, and for
employees to know their rights and how to access help.

What are Harassment and Bullying?
In this seminar, we will be discussing the various forms of unacceptable, unprofessional
behaviour which fall under the heading harassment and bullying. What are we talking
about?
Harassment can be a general term, which can cover a wide range of unacceptable behaviour,
or it may refer to stalking behaviour (dealt with below). Some workplace policies describe
1
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a wide category of unwarranted, unfair or harsh behaviours which have an adverse effect
on an employee. Within this broad category of unreasonable, unpleasant treatment fall
bullying, racial and sexual harassment.
In terms of the legal framework of the matters we will be discussing, the overarching
principle of good faith under the Employment Relations Act (ERA) 2000, and the serious
obligations on employers and managers of businesses (including firms and partnerships)
under the Health and Safety at Work Act 2015 are important. Proactively taking all
reasonably practicable steps to prevent bullying and all forms of harassment is required in
terms of the Human Rights Act 1993 and the Health and Safety at Work Act. Sitting back
and waiting for any formal complaints is not going to keep employees safe at work. If the
working environment is not an open, safe and accountable one, simply having a good policy
for addressing complaints when they do arise will not afford a full defence if the employer
faces legal action.

Bullying
Bullying is not defined in statute. It has been described in policies and the WorkSafe
Guidelines,1 and in case law. The health and safety focussed definition is:
Repeated and unreasonable behaviour directed towards a worker or a group of workers
that creates a risk to health and safety.

In case law and policies, bullying is wider than this. It means a range of often small but
cumulative behaviours that taken as a whole are unwarranted and unjustified. It includes
overly critical feedback, cruel or insensitive comments, undermining, belittling comments
and actions, humiliating people in front of others. It has a serious impact on the recipient.
Policies usually state that firm but fair management or performance management is not
bullying. Giving feedback, including criticism, is not necessarily bullying. Legitimate
actions which an objective person would view as reasonable will not be bullying. However,
if feedback or performance management is not justified on the evidence, or is
disproportionate, or delivered in a destructive, harsh way, that can be bullying.
In legal workplaces, the sort of conduct people describe is the supervisor who sets
impossible or constantly shifting standards, seems never satisfied, doesn’t acknowledge a
good job, or makes disparaging comments and unreasonable demands. Undermining
behaviour includes not seeking a colleague’s input in meetings, ridiculing their ideas,
talking over them, taking credit for their work. They may not share good instructions or
information, or allow the more junior colleague opportunities such as attending client
meetings, functions or training. Not allocating a good flow of work but then criticising or
punishing the employee for not making budget is often described.
Some people who are described as bullying are intimidating and overbearing. This may be
demonstrated by sarcasm or patronising comments. They may frequently lose their temper,
there may be yelling, swearing at the person, throwing or kicking objects, through to
assault. Many small actions can add up. Not all of the behaviour is seen in every case.
Between colleagues, bullying can include ganging up on someone vulnerable or different,
making unkind jokes, excluding them from activities and social events. Support staff
1

One of a number of useful guidance materials to be found on the website: https://worksafe.govt.nz/thetoolshed/tools/bullying-prevention-toolbox/
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describe feeling undervalued, not being treated with courtesy, being subjected to
unsustainable work demands and given little recognition, as well as experiencing the
negative behaviours described above.
Many people don’t recognise their own behaviour as bullying, or have an extreme picture
in their mind of a schoolyard bully, pushing people’s heads down toilets. Other people may
minimise or normalise the behaviour: that’s just how they are, they are just stressed.
Workplace bullying involves the abuse of power by many small behaviours which
adversely impact other people. This behaviour can have a serious impact on the person
involved: their job satisfaction, health and well being, self-esteem, confidence and ability
to do their work. It results in stress, anxiety, absenteeism and turnover: people tolerate it
for as long as they can, and then they leave. People who experience bullying in the
workplace can make legal claims including personal grievances under the ERA.

Racial Harassment
Racial harassment is a subset of racial discrimination. It is defined in both the Human
Rights Act 19932 (HRA) and the ERA3 (ERA) in slightly different terms.4 A person is
racially harassed when anyone directly or indirectly, through language (written or spoken),
or visual material, or physical behaviour:
•

Expresses hostility against, or brings into contempt or ridicule, any person on the ground
of colour, race, ethnic or national origins; and

•

Is hurtful or offensive to that person (whether or not they convey this); and

•

Is either repeated, or of such a significant nature, that it has a detrimental effect on that
other person, or, under the ERA, on their employment, job satisfaction or performance.

The ERA focusses on the conduct of employers or a representative of the employer
(manager or supervisor). If an employer or their representative directly racially harasses an
employee, the employer is liable. If the conduct is by a co-worker, client or customer, the
employer is required to investigate and if it is satisfied the behaviour took place, take
appropriate steps to prevent repetition. If the employer fails to do that, and there is a
recurrence, the employer is liable.5
The HRA is more expansive, applying to anyone.6 An employer will be liable if they or
their representative carry out the harassment, or if there is a complaint about the conduct of
co-workers, clients and customers, and there is repetition.7 Unlike the ERA, however, under
the HRA employers are vicariously liable for a first occurrence of harassment if the
employer can’t prove it has taken reasonably practicable steps to prevent such conduct
occurring.8
The sort of behaviour seen in legal practice is the same as in the general population,
sometimes (but not always) more subtle: making jokes, displaying images and using words
2
3
4

5
6
7
8

Section 109.
Section 63.
Where a cause of action can be brought under both the ERA and HRA, the employee must choose which jurisdiction
they will utilise: s 79A (HRA).
Sections 117, 118.
Section 63.
Section 68.
Section 67.
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that are disparaging and unpleasant about people’s ethnicity, race or colour. Using
pejorative words and expressions that are disrespectful is unfortunately too common in
society, and often made light of. References to people by words like ‘wog’, ‘nigger’ or
‘coconut’, suggesting certain races are dirty or have slovenly habits, mocking ‘Island’ or
‘Maori’ time. The ‘little bit racist’ or ‘give nothing to racism’ campaign has highlighted
how prevalent this is, and some people’s reactions to it show why the campaign is needed.
So-called humour running people down on the basis of race is just not funny. If in doubt,
remember it’s in the eye of the beholder.

Sexual Harassment
Under both the HRA and ERA, sexual harassment is defined in two categories:
1. The employer or a representative of the employer seeks to sexually coerce an employee.
This involved directly or indirectly requesting some form of sexual activity, with an
implied or overt promise of a benefit if they comply, or a threat of a disadvantage if they
refuse.
2. Anyone, by the use of language (written or spoken), visual material or physical
behaviour of a sexual nature, directly or indirectly subjects the employee to behaviour
that is unwelcome or offensive (whether or not they convey that) and that, either by its
nature or by repetition, has a detrimental effect on that employee’s employment,
performance or job satisfaction.
As with racial harassment, failure by an employer to investigate and act on a complaint
about such behaviour by a co-worker, client or customer will result in liability if the
behaviour is repeated. And under the HRA, an employer will be liable the first time sexual
harassment by a co-worker, client or customer occurs, if they have not taken reasonably
practicable steps to prevent such conduct occurring.
We have in recent times been made painfully aware that sexual harassment is common in
the legal profession, but it is seldom being reported. There has been a culture of ‘3
monkeys’ complacency about it: we don’t see it, we don’t hear about it, but that is because
those affected by it can’t speak about it. If you have never experienced harassment, or have
not seen it, or received a complaint, please do not assume that means it doesn’t happen,
including in your workplace. The recently released results of the Criminal Bar Association
survey undertaken by Vice President Elizabeth Hall are sobering. The anonymous stories
being told through Zoe Lawton’s blog are the tip of the iceberg. Our colleagues are talking
more about their experiences, which is encouraging others to speak up.
The examples being given by many people, mostly women, who have worked in the law
include the full range of unacceptable sexual behaviours: prevalent low-level sexist
attitudes and jokes, inappropriate searching questions about sexuality, comments about
being hot, joking about young women or men being hired to look good or to be ‘nice’ to
clients, repeatedly asking a colleague out on dates, making sexual suggestions, heavy
handed flirting, inappropriate touching, through to sexual assault, attempted rape and rape.
This is more commonly occurring where there is a power imbalance, but more junior
lawyers who see the behaviour goes unchecked will think they can do it too.

4
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Harassment Including Digital Communications
Harassment under the Harassment Act 1997 is behaviour in the nature of stalking. It may
be sexually motivated, or the person may an ex-partner or an associate who has developed
an obsession with the victim of the conduct.
The behaviour covered is a pattern of behaviour towards a person, involving at least two
actions within a 12-month period which makes the person feel distressed or unsafe. The
sorts of behaviour are:
•

watching the person, loitering near their home or workplace etc;

•

following, accosting;

•

making repeated contact by phone, in person, email, letters, social media;

•

subjecting the person to offensive material or making offensive material available eg by
social media; and

•

acting in any way which causes the person to fear for their safety, objectively viewed.

Harassment can be a criminal offence, and civil remedies include obtaining restraining
orders.
Harassment of this kind associated with the workplace could occur between colleagues, by
a client, customer or supplier, or in the context of other forms of bullying or sexual
harassment. There have been instances of clients or a member of their family becoming
fixated on an employee of a legal employer, and the employer having to support the
employee and help with an approach to Police to address the situation.
If an employee reported such conduct associated with the workplace, the employer would
have a good faith and health and safety obligation to support them, investigate and act on
the allegations.
As Kathryn Dalziel set out in her helpful NZLS CLE Employment Law Conference paper,
attached to this paper, employers need to be aware of the provisions of the Harmful Digital
Communications Act 2015. This applies to online and digital bullying and harassment. I
will not duplicate Kathryn’s paper, but encourage you to read it and assess whether your
workplace is clear with employees about acceptable and unacceptable behaviour, including
digital and online. Behaviour outside of the workplace can be a work issue if there is a
connection with the work, and disciplinary action can be taken if bullying and harassment
are occurring between work colleagues, including in the digital media we all use so much
now.

Victimisation
It is illegal to victimise people for making, supporting or participating in a process to
investigate, a complaint of harassment under the HRA, or a protected disclosure.9
Victimisation involves treating people worse than others, dismissing them, offering them
different terms and conditions of employment, and failing to offer promotion or other
benefits.
9

Section 66.
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Similarly, if employees are victimised for speaking up about bullying or harassment, they
can raise a personal grievance under the ERA.

Workplace Culture – Can it Happen Here?
Law firms and other legal workplaces are hugely diverse, and we certainly don’t mean to
suggest they are all the same. However, what we are seeing and hearing is that the broad
culture of the law can be disempowering, and protects the people who are behaving badly.
The professions, including law, have been traditionally male-dominated, which means a
homogenous, ie non-inclusive culture. Only a small proportion can make it to the top; law
is fiercely competitive, and there are a lot of ‘A’ type personalities. Bringing in clients and
making high fees is rewarded, including with promotion and partnership. The qualities of
a top fee earner are not necessarily consistent with high EQ and good people management
skills.
Law firms are private partnerships, which means no board or shareholders demanding
accountability. Self-regulation by the Law Society has not been effective at holding people
to account, as few people make complaints about harassment, and there is a lack of
confidence in the process and outcome.
There is a significant power imbalance between those at the top, and those lower down.
The fact that lawyers and other employees of legal workplaces rarely consider reporting
sexual harassment and bullying to their employers and to the Law Society reflects this.
Support staff and lawyers, as well as interns and summer clerks are talking about
experiencing the same behaviours, and having little power to speak up. Policies and
procedures to report the behaviour either don’t exist, or are not used because of the inherent
power imbalance, the fear of not being believed, the fear of victimisation and damage to
one’s professional career.
Human resources staff (if they exist) are in a conflicted role, because they represent and
advise managers, partners and the business. They may lack the skills and experience to deal
with sensitive issues. They may feel powerless to escalate serious issues, or know there is
no point because the business will side with the more powerful player: often a partner or
senior manager, and seen as too valuable to hold accountable. At worst, HR can
disempower and subtly threaten the person who has been subjected to inappropriate
conduct.
The legal profession prides itself on a vigorous work ethic, which taken too far can be
unhealthy. Imposing unsustainable workloads and deadlines on ourselves and our staff
results in stress and illness. It can also foster unhealthy attitudes about who and what we
value and respect.
The hallmarks of environments which may not be safe include:
•

hierarchical organisations with significant power imbalances;

•

elitist culture;

•

discouragement of debate and challenge;

•

emphasis on outputs/fees, less emphasis on people management;
6
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•

promotion based on outputs, rather than qualitative criteria;

•

absence of external mentors or coaches;

•

work hard, play hard mentality;

•

high stress, limited support to deal with it;

•

social and client activities involve freely available alcohol and limited supervision;

•

low level of appreciation of personal responsibility for health and safety; and

•

isolation of vulnerable staff.

Pastoral Care
Supporting employees who do raise bullying and harassment issues must be undertaken
with care and sensitivity. Knowing what to say and do requires information, guidance and
practice. HR staff and managers, including partners in firms need to understand what the
issues are, have some training to deal with complaints, and if they are not the right person,
know who the right person is.
These skills do not come naturally to most people: they need to be acquired. Get expert
assistance, get some training, and develop a suite of responses to have ready if an issue
arises. Make sure everyone at work knows what they are, and that they are important. This
sends many positive messages.
Friends and colleagues can provide valuable support to an employee who has experienced
bullying or harassment. The organisation’s policies and procedures, and the help available
from the profession and wider networks need to be widely available so people know what
they are and how to access them (and that it is OK to do so).
First and foremost, if an employee raises an issue, reacting with shock and disbelief
(genuine though that may be) is highly discouraging. The employee will be scared and
embarrassed, and seeking support. Safety is paramount: ask them what they need right now
to feel safe. Getting a record of the details is not the priority: the employee needs to feel
secure and know you will listen. Ask only questions that are designed to find out what they
require, and give them the options they need at that point.
Providing immediate access to confidential counselling or EAP (employee assistance
programme) is very important. It does not mean you are admitting fault, but note it does
not end the employer’s obligations.
It is important to have a good understanding of the various options available for addressing
the situation, which Susan Hornsby-Geluk has outlined. That will enable you to inform the
employee, and they can then consider what they want to do.
People who have experienced bullying or harassment will go through a variety of shock
and grief reactions, including denial and anger. What they need will evolve over time. It is
important to keep the door and communication open, so they know they can come back as
their response progresses. The privacy and wishes of the employee must be respected. If an
incident or situation is very serious, they should be encouraged and supported to escalate
it, but ultimately they should not be forced to do so.
7
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Focusing on damage control, denial of liability, minimisation or protecting the
organisation’s reputation will always backfire. Avoid any suggestion that those things
matter more than supporting the person who has had the bad experience. Ensuring any
allegations are fully and properly investigated, and people are held accountable, is very
important. The organisation owes it to the complainant and all other staff.
It is also important to ensure complainants get appropriate information about the outcome
of their complaint, and the measures being taken to address the situation. The privacy of
the person who has bullied or harassed someone does not override the right of a
complainant to be informed so they are safe and empowered to raise any repetition.

8
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2. IDENTIFYING AND PROTECTING AGAINST BULLYING
AND HARASSMENT
Introduction
Bullying and harassment occur at all levels within the profession, and there is no doubt that
that we could do more to protect against these and other destructive behaviours in our
workplaces.
When asked whether they have a good and safe workplace culture, employers may point to
their policy and an absence of complaints, but no news is not necessarily good news.
Policies and well-designed complaints processes are important, but they are by and large
passive, and not sufficient of themselves. Active, disciplined and creative steps need to be
taken to ensure that policy “promises” are honoured, and to create the environment all staff
deserve to have, where they feel valued, safe and able to speak up.10

Identifying Bullying and Harassment
Bullying and harassment are recognised workplace hazards that can seriously affect a
worker’s health and safety. As such, employers are legally obliged to identify,
protect against and address bullying and harassment at their workplace.
This is a positive duty. While employers must have effective reporting mechanisms in place
that are known to and readily accessible by its workers, it is not sufficient for an employer
to rely simply on workers raising concerns through its identified channels – especially given
the environmental pressures and biases present in legal workplaces (refer to
Steph Dyhrberg’s section of the paper). Employers ought to use other sources of
information to actively identify bullying and harassment.
Worksafe’s Good Practice Guidelines on Preventing and Responding to Bullying at Work
(March 2017) refer to the following sources of information:

10

With thanks to Jennifer Howes and Amy de Joux for their assistance with writing this paper.
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So, what are some of the signs, and how should you look for them?
You may have a worker or colleague who has lost confidence, whose performance or
engagement at work has dropped for no apparent reason, who is tearful or withdrawn,
or who doesn’t want to work with a particular person, be it a colleague or client.
There may be awkward exchanges, whispered conversations, closed-doors, inside jokes,
comments, meaningful stares or eye-rolls that just don’t feel right. It is important to take
the time away from your “business as usual work” to first notice, and secondly understand,
what is going on, and engage with staff, both formally and informally. This is very much a
time where you need to “put yourself in others’ shoes”. You will miss issues if you brush
things off because “it’s always been like this”, “it’s a tough job and we all need to be
resilient” or “most people were fine with it”.
Unexpected or high levels of turnover or absences can be an indicator, and should be
monitored and followed-up. Exit interviews are helpful to understanding turnover.
While the opportunity to intervene effectively will be lost to an extent, with people having
voted with their feet, people can be more inclined to talk frankly when they have left or are
leaving. To make the most of this opportunity, ensure that staff know that exit interviews
are more than simply a box-ticking exercise, by engaging and following up where
appropriate.
If an employee leaves under a cloud or for so-called performance or fit reasons,
you should ensure that you have an informed and balanced view as to whether these
assessments were fair. Was it the individual, the environment, or a bit of both?
Recognise that people who witness or experience bullying or harassment may not call it
that, or may not even recognise behaviour as unacceptable, especially where others don’t
intervene. People often downplay or explain away inappropriate behaviours in an effort to
keep the peace or to not be seen as weak or complaining. You should be alert to discomfort,
overly-diplomatic responses (“he’s very direct, I know it comes with the territory”) or other
cues, and ask questions – in exit interviews and in other discussions about work.
Also, be alert to interactions or relationships that don’t seem “right”. Is a senior manager
spending an unusual amount of time with a junior staff member, either inside or outside of
work? Do they seem overly familiar? Has someone asked to move teams, or changed the
interactions with someone they used to appear confident with or close to?
And monitor hours and workflows. Are people staying at work late, even though they don’t
have work that must be done or aren’t recording much time? Or are some people recording
a large amount of time on the weekend, when others in the team aren’t recording nearly as
much during the week? Is someone in the team receiving all the work, or someone being
given very little work or very little of the “good” work? Some difference is normal,
but work should be distributed equitably. Freezing someone out is not a lawful way to
manage performance or personality conflicts. Nor is overloading someone with work.
Periodic reviews by an independent organisation, such as 360-degree reviews,
engagement or diversity and inclusion surveys, provide an opportunity for staff to talk
frankly about the health and culture of an organisation and their experiences.
Bullying, harassment and other unacceptable behaviour can occur at all levels and across
all roles within a workplace. The way in which you identify issues experienced by a
practitioner may be different from how you identify issues for non-legal staff.
10
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Protecting Against Bullying and Harassment
As WorkSafe acknowledges in its good practice guidelines, it is unlikely that you will be
able to eliminate bullying and harassment. Rather, an employer must ensure that it does
what it can, practicably, to minimise the likelihood of bullying and harassment occurring
at its workplace, and to ensure that it has processes in place to effectively deal with bullying
and harassment (and other inappropriate behaviours) when they do occur.
WorkSafe has identified the following control measures to help address potential causes of
bullying and harassment.

The controls are multifaceted, and require employers to engage and work with their
employees. We should not think we are the experts because we are lawyers (and therefore
good at fixing problems) or experienced managers. Staff in different roles will be able to
identify issues and propose solutions that senior managers were not aware of or hadn’t
considered. We need to be conscious of our own biases, perceptions and assumptions.
Build good relationships in a respectful work environment

A good workplace culture is critical – generally of course, but also in terms of preventing
bullying and harassment. Core values and expected conduct should be clearly articulated
and documented in a Code of Conduct (or similar), and be reinforced regularly in
communications. Most importantly, they should be demonstrated in the way that people
conduct themselves – especially the leaders.
Informal interactions, with relationships at all levels, are to be encouraged. In fact,
normalising and having regular and “equal” interactions between staff at different levels
and across different parts of the organisation is helpful. Staff are more likely to be open,
and to welcome and engage in a serious conversation about how they feel, if respectful and
open conversations are the norm.
Low-level inappropriate behaviour sets the tone and can escalate. Jokes that go too far,
low-level over-familiarity, or conduct that is thoughtless or harsh should be addressed
promptly, directly and in a low-key way. Good people have bad days and moments,
and an appropriate word at the time – and an apology and correction going forward –
11
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are immensely powerful. It is incumbent on us all to speak up when we see behaviour that
we don’t think is appropriate, and staff should be empowered to do so, including by way of
direct feedback to their seniors or managers.
Part of building a respectful work environment where staff feel empowered to speak up is
ensuring that any feedback is treated respectfully and appropriately, and that information
provided by a staff member is shared appropriately and only with those who need to know.
Removing the potential for retribution and gossip is key to empowering people to speak up
when they need to.
Make sure also that you build in more formal interactions with your staff, and that those
involve feedback both ways. A performance appraisal for instance should always include a
question such as, “is there anything more you think we should be doing, or that we should
be doing better or differently?” Or go a step further, and introduce reverse performance
appraisals, where staff evaluate and provide feedback on their manager’s management
competencies and their ability to effectively influence staff.
Fundamentally, the work environment must be one of respect. Among other things and
resources:
•

The #MeToo movement has, for example, demonstrated that significant work still needs
to be done to address sexual harassment and gender-biased speech in our workplaces
and society more generally.

•

We should acknowledge and address our unconscious biases. This includes education
to help us identify and change our own behaviours, and to encourage an environment
where everyone is encouraged to speak up, call out, and consciously address
manifestations of our biases in a constructive and inclusive way.

•

There are excellent resources available to assist employers to better understand and
address discriminatory or biased conduct, and help deliver a more diverse, inclusive and
respectful culture. These include #HeForShe (a solidarity campaign for the
advancement of women initiated by UN Women), #CallOutForChange (CMI Women)
and #GiveNothing (a campaign by NZ Human Rights Commission to stop casual
racism).

•

Disagreements and conflict in the workplace are inevitable, certainly in the legal
profession where a core part of our craft is advocating for and advancing the interests
of our clients. Robust debate is to be expected, and encouraged. However, employers
must have processes in place to deal with conflict within the workplace, and to ensure
that personal differences or disagreements do not escalate into bullying or harassment.

Leaders and managers should demonstrate the values and expected behaviours in their
interactions with staff and clients, and should speak up and enforce those when both minor
and major transgressions occur. And when we don’t get it right ourselves – or someone
thinks we haven’t – we need to acknowledge that, and respond appropriately,
not defensively.
Develop good managers

Managers should be supported, trained and supervised. The structure of many law firms,
and the manner in which lawyers tend to progress in their careers, focuses primarily on
their legal expertise and experience, or earnings, and not on managing and mentoring other
lawyers or staff.
12
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Managers should receive training on matters such as leadership, giving constructive
feedback, delegation and supervision, conflict management, and identifying and addressing
issues of concern.
Transparent and fair processes, that are known and readily accessible

All employers should have documented policies, procedures, and systems that are clear,
easy to understand, and readily accessible. At a minimum, these should include:
•

information on how to report concerns, including multiple access points, and safe and
easy reporting systems;

•

clear and transparent processes for dealing with reported concerns;

•

natural justice and discretion;

•

support for the person who complains, for the person whose behaviour is the subject of
the complaint, and for anyone else involved;

•

strategies for low-key informal solutions;

•

transparent and impartial investigations, including appointing a suitable investigator;

•

clear and timely responses; and

•

mechanisms to rebuild work relationships.

Employers should engage with staff when developing or updating these policies and
procedures. They must also ensure that staff are made aware of them, know how to report
concerns, and understand their roles and responsibilities (and the roles and responsibilities
of others) at orientation, and periodically throughout their employment.
Employers need to recognise that staff will not always want to talk to them about their
concerns, no matter how good and open they think their relationships are with staff.
As good as lawyers are at resolving other peoples’ issues, we may not be best-placed to
resolve our own. Hence the point above about having “multiple access points”.
In addition to having a diverse range of designated people inside the organisation that staff
can go to, consider whether there should be someone independent, such as an EAP service,
or an external advice service to talk to when an issue arises (see Steph Dyhrberg’s section
of the paper for some of the options).
Monitor, review and update control measures

Organisations often put a lot of work into developing a really good policy or system,
and then say or nothing more with it (in fairness, because there isn’t an obvious issue or
complaint). To be effective, policies need to be “living documents”.
Build in regular reviews in which staff are involved and informed, and take opportunities
(such as the present one) to facilitate discussions about the organisation’s policies,
values, systems and support mechanisms, and how those can be improved.
Provide assurances to staff that issues will be addressed, and address them when they are
identified. As above, external reviews may help to provide more honest insights and
empower staff to speak up – both during the review and more generally. Staff need to see
the results for these reviews to be truly effective.
13
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The authors agree with the Institute of Directors that:
It is the role of the Board [and we would add the senior leadership and management
teams to this] to set the tone for healthy organisational values, standards and culture,
including safety, respect, and conduct
...

and that management should be held to account and required to provide regular reports on
complaints, investigations and outcomes. (Institute of Directors, DirectorsBrief, Issue 2
2018).
Consistent with their due diligence and broader obligations, Boards, senior leadership and
senior management teams should ensure they gather information on both lead and lag time
indicators, so they have a good sense of the extent to which these sorts of issues are arising
and of the steps that the organisation is taking to prevent them from arising.
Deal with complaints

Full and independent investigations will be necessary sometimes, but should not be the
default setting (Susan Hornsby-Geluk’s section of the paper explains how such
investigations ought to be conducted). These processes can be very time-consuming,
expensive and damaging to relationships, and can produce very little in the way of an
outcome.
Neither should employers default straight into resolution mode. Some work needs to be
done to understand the nature and extent of the issue, and it assists if there is consensus
amongst the employees involved on the approach to be taken.
This could be as simple as an initial discussion with the (alleged) bully or harasser,
followed by an immediate apology and a commitment to change behaviours. Such a process
need not (and probably should not) be entirely informal. It should be managed by the
employer, documented and supported as appropriate with training, monitoring,
a disciplinary outcome (such as a warning), counselling, mediation/facilitation,
a “good behaviour agreement” and such other measures as might be needed to prevent
recurrence and ensure everyone involved is safe and has sufficient confidence in the process
and outcome.
The key is to ensure that any complaint or issue is addressed effectively, promptly and in a
manner that is proportionate to the issues involved.
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3. COMPLAINTS OF HARASSMENT AND BULLYING
•

Victims of workplace harassment and/or bullying are often afraid to speak out, or to take
steps to have their concerns addressed, for fear of retaliation and victimisation.

•

This creates a risk not only in terms of potential legal liability, but also in respect of the
creation of a working environment that is hostile or inhospitable to some staff.
This can impact on morale and productivity, as well as an employer’s ability to recruit and
retain quality staff members.

•

Creating a working environment in which employees feel safe and able to raise concerns
or to make complaints and are aware of the options available for resolving them and the
protections that will be afforded to them, should be non-negotiable for all employers.

•

It is also important that employers take complaints seriously, conduct robust and
appropriate investigations where formal complaints are received, and make very clear that
any form of retaliatory conduct will, in and of itself, be investigated as potential serious
misconduct.

•

Approaching complaints in a robust and structured way will help complainants feel more
comfortable coming forward. It also ensures that employers’ obligations under the
Employment Relations Act 2000, Human Rights Act 1993 and the Health and Safety at
Work Act 2015 are met.

•

This section provides guidance around complaints, investigating complaints, the range of
possible outcomes as a result of investigations, and what employers can do to make people
feel safe and supported in their workplace.

Policies and Procedures
It is important to have robust policies and procedures in place, and to create an environment
where employees feel safe to make a complaint. Employers can do so by:
•

having clear standards of conduct, which senior members of staff understand and role
model;

•

making comprehensive and easily understandable information readily available to
employees in one place;

•

providing both informal and formal approaches to the resolution of harassment and bullying
concerns;

•

identifying the benefits/risks associated with those approaches to enable a complainant to
make informed choices;

•

explicitly stating that the employee should not fear victimisation for raising a complaint of
harassment or bullying;

•

explicitly prohibiting victimisation by making clear that any allegations of this kind will be
investigated as potential serious misconduct in and of themselves (and following through
on this); and

•

providing advice on where employees can get support.
15
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What Options are Available to Employees?
The formal complaint process should not be the only available means by which an employee
can have concerns dealt with. Employers’ policies should provide employees with a range of
options to consider. None should, however, be made a pre-requisite for another.
Option 1: Direct approach

An employee who is concerned about another employee’s behaviour or conduct can choose to
manage or address the issue themselves by approaching the other party privately to talk about
those concerns and making clear that he or she wants the concerning behaviour to stop.
An employee who chooses this option should be encouraged to make a note of what was said
and/or to let their manager know about the situation. This may become important later on,
in the event the other person’s behaviour continues.
This option is not disciplinary in nature because the employer is not involved. Nor will any
finding as to right or wrong be made.
Option 2: Informal and supported intervention

An employee should be provided with the option of having their concerns raised with the other
person by a manager or HR team member, either with or without them present.
This is an informal option, and one which does not seek to determine or place blame or to
impose any disciplinary outcome.
Option 3: Facilitation

A complainant may choose facilitation as an appropriate way forward. Facilitation is a guided
discussion involving both parties, led by a skilled and experienced facilitator,
which attempts to deal with each party’s feelings about what has occurred and then draw a
‘line in the sand’ (again, without any conclusions being drawn as to the truth or otherwise of
the complainant’s concerns) and to develop agreed or imposed guidelines or expectations that
both parties are expected to comply with in future.
The person complained about may be required to participate in facilitation as a lawful and
reasonable instruction, given that the outcome will not be disciplinary in nature and no
decisions will be made regarding the truth or otherwise of the concerns that have led to the
process.
Records of discussions and any outcomes or expectations that are implemented should be
recorded in writing. Facilitation does not result in disciplinary outcomes, but the failure by
either party to comply with the agreed or imposed expectations in future are likely to form the
basis for disciplinary investigation and/or could form part of a formal complaint.
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Option 4: Mediation

Mediation is similar in nature to facilitation, but with a skilled and independent third-party
mediator assisting the parties to reach their own agreements about the way forward.
This option will generally require the other party to agree to attend, allows both parties to bring
support or representation to the mediation, and enables outcomes to be agreed and recorded
confidentially in writing.
The employer plays a minor role in mediation and may not even attend the discussion itself.
However, the employer should be a party to any agreements that are reached to ensure that
they can be monitored, and action taken if that becomes necessary.
Failure by either party to comply with any expectations that are put in place may subsequently
become a disciplinary issue, or form part of a formal complaint (option 4).
Option 5: Formal complaint

The four options outlined above do not seek to draw conclusions about who did or said what,
or whether the concerning conduct or behaviour may breach an organisation’s code of conduct
or employment expectations. If a complainant wants a process to be applied that can result in
reaching those conclusions, then making a formal complaint and requesting that the concerns
be investigated is the appropriate option.

What is a Formal Complaint?
There are no set legal requirements regarding what constitutes a formal complaint.
A formal complaint may, for instance, start off as a request from an employee for a meeting to
discuss something concerning them. Equally, and towards the other end of the spectrum,
it may take the form of a formal letter from the employee and/or his or her representative.
Ideally, if a complainant wants their complaint investigated, it should include the following:
•

specific details of the alleged wrongdoing, including where, when, what;

•

identifies the complainant and the person complained about; and

•

requests their employer to investigate the allegation formally.

A formal complaint should be recorded in writing to ensure that all aspects of the allegation
can be clearly understood from the complainant’s perspective.
It is preferable that the complainant and/or their representative sets out the details of the
complaint in writing, rather than the organisation that will be responsible for investigating the
matter. However, it is not inappropriate for the employer to reduce an oral complaint to writing
and obtain confirmation from the complainant that it fully and accurately records his or her
concerns.
While not a requirement, it may be helpful to provide employees with a template or form that
can be used to help detail the different aspects of their complaint and identify the initial
information necessary to any investigation.
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This will help in understanding and initially assessing the complaint’s nature and potential
seriousness, which can then inform decisions regarding just how the complaint will be
investigated.

Anonymous Complaints
A complaint may be anonymous in the sense that it is forwarded to an employer in a way that
makes it impossible to identify the writer. Alternatively, a complaint may be anonymous
because an employee has drawn concerns to the attention of their employer, but on the basis
that they do not consent to being identified as the source of the complaint.
The general legal position is that anonymous complaints are not able to be formally
investigated:
•

The respondent is entitled to “all relevant information”, which includes the identity of their
accuser(s). Acting on an anonymous complaint could create an actionable disadvantage for
a respondent.

•

An investigation needs to gather information from and test information with both the
complainant and the respondent if robust findings are to be made.

That said, there is now a growing view that failing to take any steps at all to “investigate” an
anonymous complaint of sexual or racial harassment may conflict with an employer’s statutory
obligation to “inquire into the facts”, as per ss 117 of the ERA and 69 of the HRA.
It may also conflict with the obligation of employers to take all reasonably practicable steps to
provide a safe workplace for employees.
In Brown v Bob Owens Retirement Village Limited,11 the Authority stated that the:
… law in respect of secret witnesses does not preclude the reliance on secret witnesses per
se but should be treated with caution.

An employer may be able to justify the use of secret witnesses where the respondent is
provided with enough other information that they have the:
… proper opportunity to be informed of the extent of the allegations made against them
and can give a reasonable response to the allegation, notwithstanding that the names of the
complainant or complaints are withheld.

Where a complainant expresses a wish to remain anonymous, an employer should take
reasonable steps to determine why that is, and whether any particular concerns can be
minimised:
•

Providing good information about the process, and the measures that can be taken to protect
an employee in coming forward, may assist in making employees sufficiently comfortable
to “go on the record”.

•

In some cases, it might be possible to use information from an anonymous complaint to
then seek accounts from people willing to go on the record (ie from other alleged witnesses
or the alleged victim himself or herself, if he or she was not the original complainant).

11

Brown v Bob Owens Retirement Village Limited [2013] NZERA 526.
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An anonymous complaint can nonetheless be raised with the alleged respondent,
even though it may not be possible to undertake a formal investigation, or reach conclusions
as to whether the alleged conduct actually occurred.
Consider instead using the complaint to:
•

make the alleged respondent aware that a complaint has been made (which may, in and of
itself, assist in mitigating or stopping any potentially problematic conduct);

•

make clear to the alleged respondent that they are not to take any steps to attempt to seek
to identify the complainant, nor subject any possible complainant to retaliatory treatment;

•

remind the alleged respondent, or all employees generally, of the employer’s expectations
regarding conduct or behaviour;

•

put the alleged respondent on notice that their conduct will be monitored;

•

undertake an organisation-wide training/education programme, aimed at reminding
employees about their obligations and the applicable processes relating to harassment and
bullying; and

•

undertake an “environmental audit” of the area or team in question, aimed at understanding
and identifying any issues or relationship difficulties that might exist, and addressing those
at a group, rather than an individual, level.

Investigating Rumour or Gossip
An employer may at times hear or become aware of gossip or rumour regarding potential
harassment or bullying within the workplace:
•

In these situations, an employer is not generally able to “go looking” for complaints against
their employees, and must avoid a “witch hunt”; but

•

At the same time, employers should bear in mind that the “usual” reasons why an employee
may not make a written complaint do not necessarily apply to harassment and bullying
(ie it wasn’t that serious, the gossip is inaccurate, it did not happen). This is particularly the
case where there is an actual or perceived power imbalance involved;

•

It is also important to recognise that harassment and bullying does not necessarily only
affect the person who was allegedly harassed or bullied. Others may be missing out on
opportunities, or may feel uncomfortable or unable to contribute fully within the workplace,
due to conduct which is not directed at them; and

•

Ultimately therefore, simply ignoring murmurs and gossip relating to harassment or
bullying can be costly in the long term.

Investigating rumour or gossip must be approached carefully and sensitively. Consider:
•

Whether there may be a way of finding the source of the rumour, or of identifying someone
who may have witnessed the rumoured conduct, and approaching that person to understand
a little more about the issue (ie initial fact-finding). This can occur before any allegation is
even identified or developed. Just ensure the interviewee knows the conversation:
– is “on the record”;
– may be used in further investigation;
– must be kept confidential;
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– will be recorded in writing; and
– may result in the alleged victim and/or alleged respondent being interviewed.
•

Setting up a special email address/hotline for complaints and alerting your staff to its
existence, particularly if there are rumours circulating; and

•

Undertaking an environmental audit, or an organisation-wide training programme.

Supporting Complainants
As part of supporting complainants, both during the complaint/investigation stage,
as well as after the investigation has been concluded, employers should consider:
•

ensuring that the complainant is not reporting to or working with the respondent,
or working in the same space as the respondent, while the complaint is investigated;
providing flexibility to the extent practicable (eg temporary changes in days/hours of work,
or work location);

•

in cases of less serious, informal complaints of harassment or bullying, the ongoing
facilitation of the relationship between the complainant and respondent, if the complainant
so desires;

•

providing complainants with access to services such as the employee assistance
programme;

•

reminding the complainant of their right to seek independent advice and support;

•

appointing a senior person to regularly check in on the wellbeing of the complainant;

•

providing a clear explanation to the complainant of the process and regular updates as to
where the process is at; and

•

where (as can often be the case) the respondent exits employment before the conclusion of
the complaint process, ensuring that steps are taken to advise the complainant of what that
means for the process, and discuss any ongoing support that could be offered.

Supporting Respondents
Employers also have obligations to support respondents through investigation processes.
Those obligations are particularly important where an investigation has not yet concluded,
and where a complaint of harassment or bullying is ultimately not upheld.
Similar considerations to those outlined in the section above may also be appropriate here.
Most critically, the employer is required to ensure that they treat the respondent fairly and
reasonably in all the circumstances, including avoiding taking any steps which may suggest to
pre-determination of the complaint before an appropriate and fair investigation has been
undertaken.
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Investigating Complaints – Legislative Framework
An employer’s obligations regarding the investigation of complaints of sexual or racial
harassment are governed by the Employment Relations Act 2000 and the Human Rights Act
1993. Further obligations are imposed on employers under the Health and Safety at Work Act
2015.
Employment Relations Act 2000

Section 116 of the Act provides that:
Where a personal grievance involves allegations of sexual harassment, no account may be
taken of any evidence of the complainant’s sexual experience or reputation.

Section 117 relates to situations where a person is sexually or racially harassed by someone
other than the employer, which would include clients:
(1)

This section applies where—
(a)

a request of the kind described in section 108(1)(a) is made to an employee by
a person (not being a representative of the employer) who is in the employ of
the employee’s employer or who is a customer or client of the employer; or

(b)

an employee is subjected to behaviour of the kind described in section
108(1)(b) by a person (not being a representative of the employer) who is in
the employ of the employee’s employer or who is a customer or client of the
employer; or

(c)

an employee is subjected to behaviour of the kind described in section 109 by
a person (not being a representative of the employer) who is in the employ of
the employee’s employer or who is a customer or client of the employer.

(2)

If this section applies, the employee may make a complaint about that request or
behaviour to the employee’s employer or to a representative of the employer.

(3)

The employer or representative, on receiving a complaint under subsection (2), must
inquire into the facts.

(4)

If the employer or representative is satisfied that the request was made or that the
behaviour took place, the employer or representative must take whatever steps are
practicable to prevent any repetition of such a request or of such behaviour.

Section 118 provides that if an employer has failed to take whatever steps are practicable to
prevent sexual or racial harassment after an initial complaint, an employee may have a personal
grievance:
(1)

This section applies if—
(a)

(b)

a person in relation to whom an employee has made a complaint under section
117(2) either—
(i)

makes to that employee after the complaint a request of the kind
described in section 108(1)(a); or

(ii)

subjects that employee after the complaint to behaviour of the kind
described in section 108(1)(b) or section 109; and

the employer of that employee, or a representative of that employer, has not
taken whatever steps are practicable to prevent the repetition of such a request
or such behaviour.
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(2)

If this section applies, the employee is deemed for the purposes of this Act and for
the purposes of any employment agreement to have a personal grievance by virtue
of having been sexually harassed or racially harassed, as the case may be, in the
course of the employee’s employment as if the request or behaviour were that of the
employee’s employer.

Human Rights Act 1993

Section 69 of the Human Rights Act governs the obligations of employers to investigate sexual
or racial harassment, and where the failure to do so gives rise to a complaint:
(1)

Where—
(a)

a request of the kind described in section 62(1) is made to an employee; or

(b)

an employee is subjected to behaviour of the kind described in section 62(2)
or section 63—

by a person who is a customer or a client of the employee’s employer, the employee
may make a complaint in writing about that request or behaviour to the employee’s
employer.
(2)

The employer, on receiving a complaint under subsection (1),—
(a)

shall inquire into the facts; and

(b)

if satisfied that such a request was made or that such behaviour took place,—

shall take whatever steps are practicable to prevent any repetition of such a request
or of such behaviour.
(3)

Where any person, being a person in relation to whom an employee has made a
complaint under subsection (1),—
(a)

(b)

either—
(i)

makes to that employee after the complaint a request of the kind
described in section 62(1); or

(ii)

subjects that employee after the complaint to behaviour of the kind
described in section 62(2) or section 63; and

the employer of that employee has not taken whatever steps are practicable to
prevent the repetition of such a request or such behaviour,—

that employer shall be deemed to have committed a breach of this Act and the
provisions of this Act shall apply accordingly.

Health and Safety at Work Act 2015

Under the Health and Safety at Work Act 2015, employers have a duty to ensure, so far as is
reasonably practicable, the health and safety of workers while they are at work. Health includes
physical and wellbeing.
Allegations of harassment or bullying can result in both physical and mental harm.
As a result, an obvious practicable step is to investigate any complaint that is received.
Failure to do so is therefore likely to amount to a breach of the Act, especially if the alleged
conduct continues or is repeated.
Employers can also be investigated by WorkSafe for any alleged failure to keep their workers
safe while they are at work.
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Case Law

The duty on an employer to investigate complaints was reiterated by the Employment Court
in Clear v Waikato District Health Board,12 where the Court, faced with an employer who
failed to investigate repeated complaints of bullying, stated that:
A fair and reasonable employer faced with the plaintiff’s repeated complaints should have
undertaken a comprehensive investigation at the earliest opportunity, reached a firm
conclusion on the complaints, kept her fully informed of the process, advised her of the
decision, and then taken steps to address the dysfunction.

The Court held that the failure to address the complaints raised by the employee and
communicate any conclusions on those complaints not only gave rise to a personal grievance
for disadvantage but was also in breach of the employer’s duty to provide an employee with
safe working conditions.

The Investigation Process
The specific nature and extent of any formal investigation process should be determined at the
time a complaint is received.
Any process that is undertaken must be consistent with the basic obligations of natural justice
to both the complainant and the person complained about. The process:
•

must be free from bias or pre-determination;

•

must ensure that the person who is the subject of the complaint is fully informed of the
allegation(s), and provided with all relevant information that is gathered, before a response
to the allegation is sought; and

•

ensures that both sides are listened to (together with witness accounts) with an open mind
before any conclusions are drawn.

Generally, any investigation into a formal complaint will require the following steps to be
observed.
Identify the allegations

•

isolate the specific allegations that have been made;

•

identify named and/or potential witnesses; and

•

identify relevant policies.

Select a potential investigator

•

consider the benefits and drawbacks of an internal investigator, as opposed to an external
investigator;

•

avoid perceptions of bias or conflict of interest;

•

confirm availability to undertake the investigation;

12

Clear v Waikato District Health Board [2008] ERNZ 646.
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•

ensure investigator’s scope is understood, and clearly defined, as opposed to the role of the
decision maker;

•

ensure potentially applicable internal policies and procedures are complied with and
provided to the investigator; and

•

check internal delegation requirements have or will been met.

Draft terms of reference

•

The investigation “roadmap” – can be simple or complex;

•

What is to be investigated, and what isn’t;

•

Who is to be interviewed;

•

How the process will run;

•

What information will be collected, what it will be used for, and who it may be disclosed
to;

•

What the investigator is required to produce;

•

How far the investigator is able to go in investigating and reaching conclusions
(eg does this extend to making findings of misconduct/ breach of code of conduct);

•

Recommendations?; and

•

Attach complaint, and any other relevant documents identified.

Make the respondent aware of the complaint

•

As soon as practicable – timing may differ from case to case;

•

Useful to do so in conjunction with explanation of proposed process and investigator;

•

Similar information provided to complainant and person complained about;

•

Right to representation;

•

Support available;

•

Interim arrangements necessary?; and

•

Possibility of disciplinary process/outcome depending on investigation conclusions.

Consult with the complainant and the person complained about regarding process and
investigator

•

Feedback taken into consideration;

•

Agreement not required; and

•

Good faith decision making expected.
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Confirm terms of reference and investigator

•

Finalise investigation “roadmap”;

•

Provide final version to complainant, respondent and investigator; and

•

Investigator will now take over.

Undertake the investigation

•

Complainant generally interviewed first, person complained about interviewed last;

•

Witness(es) contacted and process explained per terms of reference;

•

Open questions to elicit information without leading;

•

Specific allegations properly put to respondent for response or comment;

•

Recording of interviews?

•

Confirm accuracy of written record; and

•

Reluctant witness(es) after the fact?

Draft report

•

Findings in respect of each allegation;

•

Reasons and rationale for conclusions;

•

Reference to evidence relied on;

•

Where evidence conflicts, reasons for accepting one account over the other;

•

Relevant threshold for findings;

•

Balance of probabilities; and

•

Witness credibility.

Provide key parties with an opportunity to comment on draft report

•

Particularly where adverse conclusions have been drawn;

•

Feedback to be “taken into account”; and

•

Feedback to be appended to report.

Finalise report and provide to “decision-maker”

•

All relevant information appended;

•

May need to be provided to parties – check terms of reference; and

•

Investigator’s role finished.
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Investigation Outcomes
Generally, a formal investigation into alleged harassment or bullying will focus on whether
the allegations that have been made have factual substance, on the balance of probabilities and
on the basis of a fair and robust assessment of the relevant evidence collected.
A formal investigation will not generally draw conclusions as to whether any substantiated
conduct amounts to misconduct or serious misconduct (ie breaches an employer’s policies or
expectations of conduct or damages or destroys the trust and confidence relationship):
•

This requires a different assessment by the “decision-maker” (eg the person receiving the
report); and

•

If the outcome of the investigation is a finding in support of one or more of the allegations,
the decision-maker may commence a disciplinary process. This requires:
– determining whether the conduct in question could potentially amount to misconduct
or serious misconduct, based on the investigation’s findings;
– putting those allegations to the respondent for response;
– receiving and considering that response with an open mind;
– undertaking further investigation if that is necessary;
– potentially reaching preliminary conclusions (if dismissal is contemplated as an option)
and giving the respondent an opportunity to comment prior to making final decisions;
and
– taking any contextual matters and mitigating circumstances into consideration in
reaching final decisions, including decisions regarding the imposition of disciplinary
sanctions. An employer is required to consider alternatives to dismissal, even where
the employee’s conduct may amount to serious misconduct.

There is a wide range of conduct which can fall within the definition of “harassment” or
“bullying”. While any conduct of this nature is unacceptable, a finding that an employee’s
conduct amounts to harassment or bullying does not necessarily mean that the employee
should be dismissed:
•

For instance, the employee may not have intended any harm, and/or may not have realised
that they had offended or made someone uncomfortable. The reasonableness of that belief
may be relevant in determining the appropriate disciplinary outcome.

If there is insufficient evidence to support the allegations, then a disciplinary process and/or
disciplinary action is unlikely to be justified. It is likely, however, that relationships between
the employees involved in the investigation parties will require attention, and clear
expectations may need to be spelt out to ensure a safe working environment going forward.
Finally, but importantly, the complainant is entitled to know:
•

whether their complaint has been upheld; and

•

if it has, that appropriate steps are being taken to prevent repetition.

In respect of complaints of harassment or bullying against employees by clients, a range of
options are available to the employer, if the identity of the client is known, including:
•

that person could be warned,

•

the firm’s relationship with the client may be terminated;
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•

the firm may request that the client provide another contact person in future; and

•

the individual may be prevented from attending the firm’s premises or any firm function or
event.

Privacy
One of the central challenges for employers undertaking investigations is managing the
competing privacy interests of the individuals involved, whilst still meeting the requirements
for a fair investigation:
•

The Privacy Principles in the Privacy Act 1993 sets out how an employer should collect,
manage and disclose information;

•

Section 4(1A)(c) of the Employment Relations Act 2000 requires an employer to provide
an employee with all information which may be relevant to the continuation of their
employment, and an opportunity to comment on it;

•

All those involved in an investigation into alleged harassment or bullying should be asked
to keep the matter confidential, and not discuss it with one another or anyone else
(other than their support person or representative). Parties should be informed of the reason
for this – to protect the integrity of the process and the privacy of the individuals involved;

•

Wherever possible, consent should be obtained before information provided by one party
is released to another;

•

When information is collected, the party providing it should be advised of the purposes for
collection, who will be provided with a copy of it, and what it may be used for.
This means ensuring that witnesses know that although they are expected to keep the matter
confidential, the information they provide will not be kept confidential to the investigator;
and

•

Where there are multiple complainants and/or multiple respondents, the information
collected during the investigation and/or investigation report may need to be redacted to
ensure parties are only being provided with the information relevant to their own situation.

Another issue that can arise is where an employee, who has been the subject of an anonymous
complaint (or complaints), makes a request for personal information under the Privacy Act
where the complaint is in scope of the request. Where the release of the complaint would
disclose the identity of the complainant, an employer is able to withhold information
under s 29(1)(a) of the Privacy Act, if disclosing the identity of the complainant would involve
the unwarranted disclosure of the affairs of another individual.
In some cases, the details of a complaint are such that disclosing any part of the complaint
would result in identifying the complainant. In other cases, an employer might be able release
part of the complaint and redact information that would disclose the identity of the
complainant.
If an anonymous complaint details harassment or bullying of a serious nature,
an employer may be able to justify withholding information under s 29(1)(d), where the release
of the information would be likely to endanger the safety of any individual.
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However, the threshold for withholding information under this ground is high, and there has
to be a real or substantial risk to an individual’s physical safety.13
Whilst an employer may be able to refuse to disclose all or parts of complaints received under
the Privacy Act, as noted above, it is unlikely in most cases that a formal investigation will be
able to be commenced unless the respondent has been provided with all relevant information
including all information that is being relied on by the employer.

Reporting Misconduct to the New Zealand Law Society
Lawyers have additional professional obligations to report “misconduct” by another lawyer to
the Law Society. Those obligations may be triggered by a substantiated complaint of
harassment or bullying.
Rule 1.4 of the Lawyers and Conveyancers Act (Lawyers: Conduct and Client Care) Rules
2008 (The Rules) provides that the Law Society may discipline lawyers or former lawyers for
misconduct or unsatisfactory conduct as those terms are defined in the Lawyers and
Conveyancers Act 2006 (Act):
•

“Misconduct” includes:
conduct of the lawyer or …law firm which is unconnected with the provision of regulated
services by the lawyer or law firm but which would justify a finding that the lawyer or
…law firm is not a fit and proper person or is otherwise unsuited to engage in practice as a
lawyer or a …law firm.14

•

Substantiated harassment or bullying of colleagues or clients could justify a finding that the
respondent is not a fit and proper person or is otherwise unsuited to practice.

Rule 2.8 provides that lawyers have a duty to make a confidential report to the Law Society
where they have reasonable grounds to suspect a lawyer is guilty of misconduct:
•

“Reasonable grounds” are unlikely to be established at the point where allegations of
harassment or bullying have been made, but not investigated; and

•

“Reasonable grounds” may be established if the complainant himself or herself reports the
alleged misconduct, or where the alleged misconduct is reported by a witness to events.

Rule 2.4 prohibits lawyers from assisting “any person in an activity that the lawyer knows
is…criminal” and from knowingly assisting “in the concealment of…crime.” This could have
potential relevance to some allegations.

13

14

See Case note 229963 [2011] NZ PrivCmr 9, where a person who was subject of multiple complaints in relation to his
aggressive behaviour was refused copies of the complaints, under s 29(1)(a) and 29(1)(d) of the Privacy Act 1993.
Sections 7(2)(ii) and 8(2)(ii).
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Criminal Conduct
Where a complaint may also amount to a criminal offence if it is substantiated, the Police may
become involved.
Complaints of sexual harassment which might give rise to criminal charges include sexual
assault, rape and blackmail. An employer is not under any legal obligation to report such
complaints to the Police, but managers dealing with issues of this kind should be able to give
clear advice about options to the complainant.
The difficulty for employers in these cases is that where serious criminal charges are laid or
are likely to be laid, the respondent is then able to exercise a qualified privilege against
self-incrimination. In other words, a respondent is entitled to refuse to participate (fully or
possibly at all) in a parallel employment investigation on the basis that to do so may
incriminate them insofar as the criminal investigation is concerned. This can mean that the:
•

employment investigation may need be put on hold (for months or even years) whilst the
criminal prosecution is completed;

•

employment investigation may need to be confined to matters which are unrelated to the
criminal charges, or at least would not involve the respondent being required to provide
information which could be used against them in a criminal context; and

•

employee will potentially remain in the workplace until that time, or in the alternative, will
remain in employment and on some form of paid suspension whilst the matter makes its
way through the court.

In situations which do not involve sexual harassment, it is generally advisable for an employer
to undertake and complete its investigation before the Police become involved. This is to avoid
the risk of employees claiming the privilege against self incrimination and thereby refusing to
cooperate in the process. However, this is a matter for the complainant to decide in cases of
sexual harassment. Employers should provide complainants with information regarding their
rights, including making a complaint to the Police, and then support them to make the decision
which is right for them. At no time should an employer discourage an employee from making
a complaint to Police, or to delay in doing so. In serious sexual assault cases, the ability of
Police to gather and secure evidence as soon as possible after the alleged incident is critical.
It may be possible to investigate and take disciplinary action notwithstanding that a Police
investigation is underway, if that can be done in a way that avoids the possibility
of self-incrimination. Generally, that means excluding the alleged behaviour at the centre of
the criminal charges from the scope of the investigation.
For instance, it may be possible to allege that:
•

the publicity surrounding criminal charges against the respondent has the potential to
damage the image and reputation of the company or bring the company into disrepute; or

•

the fact that charges have been laid against the respondent, and the nature of those charges,
is incompatible with the employee’s continued employment in the particular role they hold
within the organisation.
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Protected Disclosures Act 2000
The Protected Disclosures Act was introduced to provide protection for employees who report
serious wrongdoing within the organisation they work for. It is often referred to as the
“Whistle-blower Act”.
A disclosure will be protected if:
•

it is about serious wrongdoing within an employee’s organisation;

•

the employee believes on reasonable grounds that the information is true or likely to be
true; and

•

the employee wants the serious wrongdoing to be investigated.

The Act applies to both the public and private sectors. It defines an “employee” broadly,
including current and former wage and salary earners of, contractors to and volunteers for, a
particular organisation.
Serious wrongdoing is also specifically defined. It includes “an act, omission or course of
conduct that constitutes an offence”.
It is possible that some particular forms of sexual misconduct within employment –
particularly those which involve physical contact – could meet that threshold.
The person to whom the disclosure is made must use their best endeavours not to disclose
information that would identify the complainant, unless one of the exceptions in the Act
applies. Those exceptions include where disclosure:
•

of this kind is necessary to the effective investigation of the allegations; and

•

is necessary to comply with the principles of natural justice.

It is likely, therefore, that making a protected disclosure regarding alleged sexual misconduct,
even if it meets the “offence” threshold, will not guarantee a complainant anonymity.
This is because it is very difficult to conduct a fair and robust investigation without disclosing
this information to the Respondent.
An employee who makes a protected disclosure has statutory immunity from any civil,
criminal or disciplinary proceedings as a result of having made the disclosure.
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4. APPENDIX – WORKPLACE BULLYING AND
HARASSMENT
Kathryn Dalziel
Taylor Shaw
Christchurch

[Paper presented at the NZLS CLE Employment Law Conference, Oct 2016]

Introduction
While at work, is a client suffering from constant and public criticism? Being yelled at? Being
excluded from work or social discussions? Having their mistakes being brought up with
monotonous regularity? Being the subject of gossip or lies? Being given impossible tasks or
deadlines? If any of these scenarios apply then that client is likely to be experiencing bullying.
Has a client suffered threats or abuse from a work colleague? Have they received offensive
emails, texts, or been the subject of comments on social networking sites? Are they being
mocked at work through words, physical gestures or facial expressions, jokes, teasing and
pranks? If so, they are likely to be experiencing harassment.
Has a client been sexually assaulted? Subjected to unwanted pressure for sexual favours or
dates? Been on the receiving end of unwanted deliberate touching, leaning over or brushing
past, sexual looks or gestures, emails or texts of a sexual nature, sexual teasing, jokes, remarks,
questions or stories, or sexual comments about their clothing, anatomy, or looks? Then it is
likely they are being sexually harassed.
Bullying, harassment and sexual harassment are, unfortunately, common workplace issues.
This paper sets out definitions of bullying, harassment and sexual harassment, as well as the
legal framework in respect of each issue, which can be found in:
•

Employment Relations Act 2000

•

Protected Disclosures Act 2000

•

Health and Safety at Work Act 2015

•

Human Rights Act 1993

•

Harassment Act 1997

•

Harmful Digital Communications Act 2015

•

Privacy Act 1993.

I also discuss each issue, including some of my own thoughts and insights, and provide
references to resources for practitioners.
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Bullying
There should be no surprise there is bullying in the workplace. In my view, all we are seeing
in the workplace are the learned behaviours from the childhood of previous generations, still
in the workforce, who grew up with “sticks and stones may break my bones but names shall
never hurt me.” In that social environment, bullying behaviours produced desired results such
as “winning” through intimidation and there was no consequence. Children who complained
of bullying were described as “tattle tales”. Bullying became a learned strategy to personal
success.
This does not mean it is acceptable. Workplace bullying is a hazard which can cause anxiety,
stress, fatigue and burnout. It can seriously diminish employee health and wellbeing,
motivation, performance and commitment. It can cause staff to claim for more sick leave, cause
resignations, and affect customer service and product quality. It can also cause retaliatory
behaviour and negative work environments for other staff15. It cannot be ignored.16
Before looking at the definition of workplace bullying, the starting strategy with such a hazard
is to ensure the workplace has good policies on expectations of workplace behaviours, such as
a code of conduct, and good complaints procedures. This should also include a protected
disclosures policy under the Protected Disclosures Act 2000.17 If these policies are not in place,
it makes it difficult to create accountability for workplace bullying as there has been a of lack
of expectation of behaviour and lack of a clear complaints process where people can feel safe
to say what is happening to them.18
Workplace bullying is repeated and unreasonable behaviour directed towards a worker or a
group of workers that creates a risk to health and safety. Repeated behaviour is persistent and
can involve a range of actions over time. Unreasonable behaviour means actions that a
reasonable person in the same circumstances would see as unreasonable. It includes
victimising, humiliating, intimidating or threatening a person. Harassment and discrimination
can be part of bullying.19
WorkSafe NZ’s guide20 identifies bullying behaviours: personal attacks (direct) and task related attacks (indirect)

15

16

17

18
19
20

Personal attacks

Task Related attacks

Belittling remarks – undermining integrity – lies
being told – sense of judgement questioned –
opinions marginalised

Giving unachievable tasks – impossible
deadlines – unmanageable workloads –
overloading – ‘setting up to fail’

Ignoring – excluding – silent treatment –
isolating

Meaningless tasks – unpleasant jobs –
belittling a person’s ability – undermining

“Bullying - Preventing and responding to workplace bullying” WorkSafe NZ, February 2014;
http://www.worksafe.govt.nz/worksafe/information-guidance/all-guidance-items/bullying-guidelines/workplace-bullying.
See discussion in “Workplace Stress”, Geoff Davonport, NZLS Employment Law Conference 2016 and Health and Safety
at Work Act 2015 generally.
The Protected Disclosures Act 2000 applies to public and private workplaces and is designed to encourage people to report
serious wrongdoing in their workplace by providing protection for employees who want to ‘blow the whistle’.
See also https://diversityworksnz.org.nz/wp-content/uploads/2016/07/0516-Top-tips-Bullying.pdf.
See n 15.
See n 15.

32

Dalziel • Appendix – Workplace Bullying and Harassment

Attacking a person’s beliefs, attitude, lifestyle
or appearance – gender references –
accusations of being mentally disturbed

Withholding or concealing information –
information goes missing – failing to return
calls or pass on messages

Ridiculing – insulting – teasing – jokes – ‘funny
surprises’ – sarcasm

Undervaluing contribution – no credit where
it’s due – taking credit for work that’s not their
own

Shouted or yelled at

Constant criticism of work

Threats of violence

Underwork – working below competence –
removing responsibility – demotion

Insulting comments about private life

Unreasonable or inappropriate monitoring

Physical attacks

Offensive sanctions – eg denying leave

Public humiliation

Excluding – isolating – ignoring views

Persistent and/or public criticism

Changing goalposts or targets

Using obscene or offensive language,
gestures, material

Not giving enough training or resources

Ganging up – colleagues/clients encouraged
to criticise you or spy on you – witch hunt –
dirty tricks campaign – singled out

Reducing opportunities for expression –
interrupting when speaking

Intimidation – acting in a condescending
manner

Sabotage

Intruding on privacy, eg spying, stalking,
harassed by calls when on leave or at
weekends

Supplying incorrect or unclear information

Unwanted sexual approaches, offers, or
physical contact

Making hints or threats about job security

Verbal abuse

No support from manager

Inaccurate accusation

Scapegoating

Suggestive glances, gestures, or dirty looks

Denial of opportunity

Tampering with personal effects – theft –
destruction of property

Judging wrongly

Encouraged to feel guilty

Forced or unjustified disciplinary hearings
Lack of role clarity. Not trusting

33

NZLS CLE Conference • Employment Law Conference

Workplace bullying can result in a personal grievance, specifically:
•

Unjustified action of the employer (tolerating or encouraging bullying) causing a
disadvantage to the employee;21 and/or

•

Unjustified dismissal22 (constructive or actual).

It can also amount to breach of good faith23 as employers must be active and constructive in
establishing and maintaining a productive employment relationship. This can give rise to
penalties.24 It can also amount to breach of contract.
Bullying which involves racial or sexual harassment is actionable under the Human Rights Act
1993 (ss 62 and 63) and also actionable under the Employment Relations Act 2000
(ss 103(1)(d) & (e)) although the employee must make an election as to which jurisdiction the
complaint will be laid (s 112 ERA).25
Once a complaint of bullying is made employers may try to resolve the matter informally,
although that has its issues, particularly if it subjects the complainant to a meeting with their
tormentor and they are forced into silence.
Typically, an investigation is commenced. This may involve the suspension of the alleged bully
as there is sufficient evidence to warrant protection of staff or it is necessary to prevent evidence
interference. The investigation is to determine if bullying has occurred and, if so, the level of
misconduct involved.
In my experience, bullying is difficult to “prove”. Supplying incorrect or unclear information
can be “just a misunderstanding”. Public humiliation can be just someone “disagreeing” with
someone else in a work meeting. A dirty look may just be a “frown” when a person is
concentrating or stressed. Bullies tend to deny or give a “plausible” explanation to their
behaviours. If the behaviour is established, they tend to minimise the behaviour, or externalise
blame.
To be fair, accusations of bullying are commonplace even when there is no such bullying. For
example, with workplace restructurings, I often hear employees complaining they are being
bullied the moment the employer presents a change proposal26. I also hear accusations of
bullying when employers are reasonably requiring an employee to get on with their work in a
firm but fair manner. Neither of these examples amount to bullying.
In Nager v Northland Regional Council,27 the employee laid a complaint of bullying against
the Council in respect of the way he was treated on his return to work following an assault on
him in the course of his work as an Environmental Monitoring Officer. Mr Nager felt he was
unsupported by his employer and was concerned about decisions involving his vehicle, about
the way his return to work was managed and about an investigation into medical incapacity.
None of this amounted to bullying behaviour.
In practice, there tends to be some consistent patterns of behaviour from the people involved
which may assist in determining the matter (but are not conclusive):
21
22
23
24
25
26

27

Section 103(1)(b) Employment Relations Act 2000.
Section 103(1)(a) Employment Relations Act 2000.
Section 4 Employment Relations Act 2000.
Section 4A Employment Relations Act 2000.
See discussion on racial and sexual harassment below.
See also Bashir v Ladbrook Law Ltd [2016] NZERA Auckland 73 where the employee was held not to be disadvantaged
by the redundancy process.
[2015] NZERA Auckland 388.
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•

The behaviour is often seen by other people, not just the complainant (surprisingly). This
can include former staff or customers;

•

The complainant has used up their sick leave;

•

The complainant is distressed;

•

The complainant has recorded the events in a diary or note;

•

The complainant has electronically recorded the behaviour;

•

The alleged bully denies the behaviour while showing no concern for the complainant or
interest in the reason for the complaint;

•

The alleged bully externalises blame (eg behaviour is simply a stress reaction to being
overworked by the employer; complainant is useless worker etc); or

•

The alleged bully alleges they have been bullied by the complainant in response (ie they
have not come forward about this beforehand).

There are quite a few recent examples of allegations of workplace bullying being raised and
not being upheld.28 However, in Beckingsale v Canterbury District Health Board 29 the
complainant claimed she was subjected to 16 months of systematic targeting, bullying and
undermining of her work. As a result she resigned and raised a constructive dismissal on the
grounds the Canterbury District Health Board (CDHB) did not investigate or address or
complaints of bullying. She said that the CDHB did not provide a safe workplace environment
for her. The Employment Relations Authority agreed, finding the CDHB did not even embark
on the kind of investigation outlined in its own policy. The Authority upheld Nilson-Reid v
Attorney-General30 in that the applicant had to show the CDHB knew or ought to have known
there was a risk of harm to her and failed to take all reasonably practicable steps to avoid that
risk. The applicant was successful in meeting this test. The applicant was awarded loss of wages
and $10,000 for humiliation, distress and injury to feelings.
Another Employment Court decision to look at is Wellington Free Ambulance Service Inc v
Austing and Gibson-Horne.31 In this case, the applicants were granted interim reinstatement
despite being dismissed for inappropriate behaviours (bullying) and insubordination. The Court
held there was a serious issue to be tried in respect of unjustified dismissal because the
employer had not raised the matters of concern at an earlier and more appropriate time. It
appears surprising, at first instance, that the Court would reinstate employees found by the
employer to be responsible for bullying, even on an interim basis. In this case the Court took
into account the evidence of 29 staff who supported reinstatement and the fact the complainant
no longer worked for the employer.

Harassment
Harassment is a form of bullying. It can take many forms such as unnecessarily watching or
following someone around at work, unnecessarily confronting a person, and inappropriate
contact through text, email or even another person.

28

29
30
31

See for example Adams t/a Untouchable Hair & Skin v Brown [2015] NZEmpC 77, Campbell v Commissioner of Salford
School [2015] NZEmpC 122.
[2015] NZERA Christchurch 163.
[2005] ERNZ 951, at 972 to 973.
[2015] NZEmpC 164.

35

NZLS CLE Conference • Employment Law Conference

Under the Harassment Act 1997, harassment is defined as a pattern of behaviour, directed at a
person, involving two or more separate acts within a 12-month period, which makes that person
feel distressed or unsafe.
The same principles apply with respect to harassment as apply with bullying. The Employer
has duties under the Employment Relations Act 2000, the Health and Safety at Work Act 2015,
and the Human Rights Act 1993.
Employees can pursue a restraining order under the Harassment Act, however that will have
obvious difficulties if the harasser continues to be employed by the employer. It is more likely
that the option of a restraining order will be exercised against a former employee who harasses
rather than a current employee. Having said that, if an employer is not taking steps to address
the issue, an application for a restraining order may encourage the employer to take better
notice of the situation.
Both employers and employees should be aware of the provisions of the Harmful Digital
Communications Act 2015. The purpose of this Act is to deter, prevent and lessen harmful
digital communications. This includes cyber bullying and harassment posted online through
emails, text, websites, applications or social media. The test for determining what is a harmful
digital communication is whether the communication caused or was likely to cause serious
emotional distress.32
At the heart of the Act are 10 communication principles; digital communications should host:33
•

Disclose sensitive personal facts about an individual;

•

Be threatening, intimidating, or menacing;

•

Be grossly offensive to a reasonable person in the position of the affected individual;

•

Be indecent or obscene;

•

Be used to harass an individual;

•

Make a false allegation;

•

Contain a matter that is published in breach of confidence;

•

Incite or encourage anyone to send a message to an individual for the purpose of causing
harm to the individual;

•

Incite or encourage an individual to commit suicide; and

•

Denigrate an individual by reason of his or her colour, race, ethnic or national origins,
religion, gender, sexual orientation, or disability.

It is recommended that codes of conduct or IT policies reflect these principles.
In terms of recent developments in this area of law, it is worth noting:
•

Netsafe NZ has been approved to be the complaints agency that will investigate and attempt
to resolve harmful digital communications from November 2016; and

•

We are seeing some significant sentences in respect of prosecutions under the Act.34

32
33
34

Sections 2 and 12 Harmful Digital Communications Act 2015.
Section 6 Harmful Digital Communications Act 2015.
See: http://www.newstalkzb.co.nz/news/crime/chch-man-faces-sentencing-over-nude-pic-blackmail/; and
http://www.stuff.co.nz/national/crime/79121013/Kiwi-man-jailed-for-sending-disturbing-Facebook-video.
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Under the Privacy Act 1993, the previous blanket exemption for use of personal information
relating to domestic affairs,35 has been amended to record that the exemption ceases to apply
if collection, disclosure, or use or personal information would be highly offensive to an
ordinary reasonable person.

Racial Harassment
Under s 109 of the Employment Relations Act 2000 –
… an employee is racially harassed in the employee’s employment if the employee’s
employer or a representative of that employer uses language (whether written or spoken),
or visual material, or physical behaviour that directly or indirectly—
(a)

expresses hostility against, or brings into contempt or ridicule, the employee on the
ground of the race, colour, or ethnic or national origins of the employee; and

(b)

is hurtful or offensive to the employee (whether or not that is conveyed to the
employer or representative); and

(c)

has, either by its nature or through repetition, a detrimental effect on the employee’s
employment, job performance, or job satisfaction.

Under 63 of the Human Rights Act 1993 –
(1)

It shall be unlawful for any person to use language (whether written or spoken), or
visual material, or physical behaviour that—
(a)

expresses hostility against, or brings into contempt or ridicule, any other
person on the ground of the colour, race, or ethnic or national origins of that
person; and

(b)

is hurtful or offensive to that other person (whether or not that is conveyed to
the first-mentioned person); and

(c)

is either repeated, or of such a significant nature, that it has a detrimental effect
on that other person in respect of any of the areas to which this subsection is
applied by subsection (2).

…

For example, in Bashir v Ladbrook Law Ltd,36 a complaint of racial harassment and bullying
was brought under the Employment Relations Act 2000. In this case the employer commented
on the employee’s Arabic background, connecting it to lack of proficiency in written English.
The employer also yelled at the applicant and caused him distress. These incidents amounted
to bullying behaviour. The employee was awarded $7,500 in compensation for humiliation,
distress and injury to feelings.

Sexual Harassment
Under s 108 of the Employment Relations Act 2000 –
(1)

… an employee is sexually harassed in that employee’s employment if that
employee’s employer or a representative of that employer—
(a)

35
36

directly or indirectly makes a request of that employee for sexual intercourse,
sexual contact, or other form of sexual activity that contains—

Section 56 Privacy Act 1993.
[2016] NZERA Auckland 73.
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(b)

(i)

an implied or overt promise of preferential treatment in that employee’s
employment; or

(ii)

an implied or overt threat of detrimental treatment in that employee’s
employment; or

(iii)

an implied or overt threat about the present or future employment status
of that employee; or

by—
(i)

the use of language (whether written or spoken) of a sexual nature; or

(ii)

the use of visual material of a sexual nature; or

(iii)

physical behaviour of a sexual nature,—

directly or indirectly subjects the employee to behaviour that is unwelcome or
offensive to that employee (whether or not that is conveyed to the employer
or representative) and that, either by its nature or through repetition, has a
detrimental effect on that employee’s employment, job performance, or job
satisfaction.
…

An employee is also sexually harassed in that employee’s employment by a co-employee or by
a client or customer of the employer, if that co-employee or customer engages in the above
behavior.37 Section 117 requires the employer, on receiving a complaint under
s 117, to inquire into the facts. If the employer is satisfied that the request was made or that the
behaviour took place, the employer must take whatever steps are practicable to prevent any
repetition of such a request or of such behaviour.
In relation to employment, under s 62 of the Human Rights Act 1993 –
(1)

It shall be unlawful for any person (in the course of that person’s involvement in any
of the areas to which this subsection is applied by subsection (3)) to make a request
of any other person for sexual intercourse, sexual contact, or other form of sexual
activity which contains an implied or overt promise of preferential treatment or an
implied or overt threat of detrimental treatment.

(2)

It shall be unlawful for any person (in the course of that person’s involvement in any
of the areas to which this subsection is applied by subsection (3)) by the use of
language (whether written or spoken) of a sexual nature, or of visual material of a
sexual nature, or by physical behaviour of a sexual nature, to subject any other person
to behaviour that—
(a)

is unwelcome or offensive to that person (whether or not that is conveyed to
the first-mentioned person); and

(b)

is either repeated, or of such a significant nature, that it has a detrimental effect
on that person in respect of any of the areas to which this subsection is applied
by subs (3).

The legal framework above is well established. However, the application of the framework is
not so easy. An employer has to create a safe environment for the complainant, recognising
that sexual harassment is rarely witnessed by anyone else, and its impact on a complainant can
be profound.
A good discussion of how the Authority determined whether or not a complainant was telling
the truth in the face of denials by the alleged harasser is in Lee v Y & B Investment Ltd &
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Anor.38 The complainant, who worked as a floor manager for a Karaoke Bar, was taken to a
strip club and touched by her employer on her right breast, he tried to kiss her, he discussed
staff having sex with other staff and customers, he asked her if she had slept with a particular
customer, and he had hit her on her hip when she was bending over a desk and asked her “don’t
you wear underwear”. Despite the employer’s denials, the Authority found the complainant’s
evidence credible as she had resigned from her reasonably well-paid job as a floor manager
within 12 days of starting and the employer’s denials were not credible as he was unable to
demonstrate any understanding that the complainant may not enjoy going to a strip club and he
also admitted throwing a bottle and a box of chocolates at the complainant. The complainant
was reimbursed for lost wages and awarded $8,000 in damages for humiliation, and distress.
An excellent example of the Human Rights Review Tribunal (HRRT) recognising both the
principles and the impact of sexual harassment can be found in DML v Montgomery39 where
damages for humiliation and distress were awarded in the sum of $25,000. In this case the
plaintiff, who was employed as a sex worker, was harassed by the unwelcome attentions of her
manager. He approached the plaintiff when she was by herself and said things that made her
feel uncomfortable. He made comments to her about him having sex with other sex workers.
He also made comments to her about her body. He also asked her personal questions of a sexual
nature to which she replied that it was none of his business. The plaintiff did not want him to
say these things to her. The HRRT recognised that it must not underestimate the degree to
which a sex worker could experience humiliation, loss of dignity and injury to feelings by being
subjected to sexual harassment in the course of employment in a brothel. It mattered little
whether the harassment was through the use of language or by physical behaviour. Humiliation,
loss of dignity and injury to feelings was just as real and serious as harm caused by physical
behaviour.
As a side note, it is interesting to compare the damages awarded by the Employment Relations
Authority and the HRRT. In Lee, the complainant received $8,000. In Singh v Palaniammah
Ltd and Ors,40 another case from the Authority, the complainant received $7,500 for
humiliation and distress where the complainant received many unwelcome texts of a highly
sexual nature. In Montgomery the HRRT awarded $25,000.
Finally, it is always important to remember that the employer must also take care to ensure that
the alleged harasser is provided with a fair investigation and process.
In H v A Ltd41 a pilot was found by the employer to have sexually harassed a flight attendant
by touching her inappropriately on one occasion and, on another occasion, coming to her room,
sitting next to her while she was watching a movie, brushing her leg and rearranging a blanket
over her. The complainant also alleged the pilot made inappropriate comments of a sexual
nature. The pilot denied any sexual harassment or intent to sexually harass and the incidents
were either accidents or moments when he was genuinely checking on the health of the flight
attendant. The pilot was dismissed and a personal grievance was raised. The Court found that
the investigator’s credibility assessments, consideration of contextual matters, and each party’s
explanations were deficient. It was concerned with the different approaches taken with
witnesses to the investigation; the plaintiff’s interview being burdensome and strident. The
complainant’s evidence was not properly tested. The pilot was reinstated and awarded $7,500
in humiliation and distress (the sum awarded reflecting contribution by the employee).
Compensation for loss of salary prior to reinstate was awarded at 50% to reflect contribution.
38
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Conclusion
As noted from the outset, these issues are too common. We also have to recognise the impact
of technology which can be used for harm as well as good in the detection of bullying and
harassment.
As so often recommended at employment law conferences, good policies and procedures are
vital to a business. In this case, the code of conduct and the complaints process are the key
policies as well as the vision and values of the business.
Employers often say they do not want staff to be hurt at work. Employers need to understand
this extends to the hurt inflicted by bullying and harassment and they need to make sure they
have effective policies to avoid the harm. If bullying or harassment happens, then employers
have to have good processes to investigate and resolve as quickly as possible.
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5. EXAMPLE POLICY TEMPLATE

[Employer Name / Logo]

A single incident of unreasonable behaviour is not
considered workplace bullying, but it could escalate and
should not be ignored.

Po li cy S tat em en t
[Insert employer name] aims to provide a safe and
enjoyable work environment for all staff (which in this
policy means managers, other employees, contractors
and volunteers) and requires high standards of personal
behaviour consistent with its Code of Conduct.

The following are examples of some of the behaviours
that may be associated with bullying:

Pr i n c ip l es
▪

▪

▪

▪

Employees are expected to show respect and
courtesy in their interaction with others in the
course of their work.
All employees should have ready access to the
complaint and investigation process if they feel that
they have been bullied or harassed.
Complaints will be dealt with in a timely manner and
with sensitivity and confidentiality, as far as possible
whilst ensuring the principles of natural justice are
met.
Employees will be protected from intimidation,
victimisation and discrimination when making a
complaint or assisting with an investigation under
the Bullying and Harassment Policy.

▪

Constant blaming for errors;

▪

Unreasonable demands;

▪

Extreme criticism of target's ability;

▪

‘Rules’ made up or misapplied;

▪

Insults and put-downs;

▪

Ignoring accomplishments;

▪

Social exclusion;

▪

Shouting and verbal aggression;

▪

Taking credit for other’s achievement;

▪

Selective sharing of information;

▪

Isolating or ignoring an employee on a constant
basis.

Bullying is not firm, but fair management, or justified
performance management or disciplinary processes.

Ap p l icat ion

Sexual harassment

This policy applies to all [insert employer name]
employees, contractors and volunteers working in the
organisation. In applying this policy ‘employee’ is to be
read as including contractors and volunteers.

Sexual harassment means any form of sexual or gender
oriented attention or behaviour that is unwanted and
which is personally offensive to the recipient.
Sexual harassment occurs where:
▪

A request is made for contact or activity of a sexual
nature which contains an implied or overt promise of
preferential treatment or detrimental treatment in
employment; or

▪

A staff member is subject to language, visual or
physical behaviour of a sexual nature that is
unwelcome or offensive to that person and has a
detrimental effect on that person’s employment, job
performance or job satisfaction.

De f in it ion s
Workplace bullying/harassment
Workplace bullying is defined by Worksafe New Zealand
as the repeated and unreasonable behaviour directed
towards a worker or a group of workers that creates a risk
to health and safety.
Repeated behaviour is persistent and can involve a range
of actions over time.

Racial harassment

Unreasonable behaviour means actions that a reasonable
person in the same circumstances would see as
unreasonable. It includes victimising, humiliating,
intimidating, or threatening a person.

Racial harassment occurs when an employee is subjected,
for reasons of race, colour, nationality or ethnic origin to
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behaviour that might reasonably be perceived by the
receiver to be offensive or unwelcome.

Wh o m i gh t b e in vo lv ed ?
Bullying and harassment can occur:

Racial harassment can include any of the following:
▪

Telling offensive jokes involving race, colour,
ethnic origin or nationality;

▪

Teasing or
differences;

▪

Offensive labels;

▪

Make derogatory remarks about groups or the
attributes of groups on the basis of race, colour,
ethnic origin or nationality.

comments

about

▪

Between co-employees;

▪

Where a senior employee uses their position of
authority to take advantage of another employee or
to control or affect the career, salary or job of that
employee;

▪

In dealing with contractors, clients or members of
the public.

cultural

How to d ea l w it h b u ll y i n g/h ar a ssm en t
An employee who feels that he/she has been or is being
bullied or harassed, should:

Wh a t is n ot b u l ly in g o r h ar a ssm en t
Occasional differences of opinion, conflicts and problems
in working relationships are part of working life and do
not necessarily constitute bullying or harassment. Fair
management coaching, managing under-performance, or
other legitimate actions in accordance with [insert
employer name] policies and procedures are not
harassment or bullying.
The following are some examples of behaviours that are
not considered to be harassment or bullying:
▪

One-off
or
occasional
instances
forgetfulness, rudeness or tactlessness

▪

friendly banter, light-hearted exchanges, nonsexual mutually acceptable jokes and
compliments;

▪

issuing reasonable instructions and expecting
them to be carried out;

▪

warning or disciplining someone in line with
organisation policy;

▪

▪

▪

free and frank discussion about issues or
concerns in the workplace, without personal
insults;

▪

that

Following that discussion, consider whether to
make a formal complaint or whether to deal
with the matter informally in the first instance.

Informal resolution methods include:

giving negative feedback, including in a
performance appraisal, and requiring justified
performance improvement;
opinions

7.

Informal resolution may take place if the complainant
feels able to deal with the problem themselves (with
appropriate support) or chooses another method of
resolution that stops short of making a formal complaint.
Informal resolution may allow the complainant to control
the process, it keeps the problem at a low level and it
gives the respondent an opportunity to correct their
behaviour.

insisting on high standards of performance in
terms of quality, safety and team cooperation;
legitimate criticisms about work performance
(not expressed in a hostile, harassing manner);

assertively expressing
different from others;

In the first instance, discuss with a manager, HR
advisor or union delegate (where applicable) or
other support person about their options.

Informal resolution

of

▪

6.

are

▪

telling the person that their behaviour is offensive
and asking them to stop, perhaps in the employer of
a support person;

▪

writing to the person about their behaviour,
requesting a change and advising that a complaint
may be made if the behaviour does not stop;

▪

arranging a meeting with a facilitator to discuss the
issues and reach an agreement about future
behaviour.
HR advice should be sought when
setting up such a meeting to ensure that it is
appropriately facilitated and the participants are
well-supported.

Informal resolution may not be appropriate if the
complainant anticipates any form of reprisal, if the
harassment or bullying is serious or continuous, or if it
concerns someone in authority. Informal resolution is
unlikely to be appropriate where the behaviour is
potentially criminal e.g. sexual assault, threats of
violence, or actual violence.

targeted affirmative action policies, parental
leave provisions, or reasonable accommodation
and provision of work aids for staff with
disabilities, etc;

a single incident of unreasonable behaviour (but it could
escalate).
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It is important that any person involved in an informal
resolution process takes care to ensure they feel safe and
supported in the process. Accordingly either party is to
be free to withdraw from the process at any point.

13.

Informal or formal complaint process;

14.

If appropriate, advising the complainant that it
is [insert employer name]’s view that the Police
should be involved in addition to any process
undertaken by the organisation and considering
when this should occur i.e. immediately or at
the conclusion of the process;

15.

Conducting an investigation.

Making a formal complaint
If informal resolution is not the complainant’s preferred
option; is inappropriate given the severity of the issues;
or fails to resolve the problem; and an employee wishes
to proceed with a formal complaint, the following process
applies:
1

2

Appointment of investigator
[insert employer name] will appoint an appropriate
investigator to undertake the investigation of the
complaint. The investigator may be an appropriate
internal or external person.

The staff member making the complaint needs
to go to their manager or to HR? manager and
state that they wish to make a formal
complaint. If the complaint relates to any of
those people, or the complainant is
uncomfortable approaching them, they can
contact HR or the Chief Executive directly.

The investigator will have access to all written material
and may seek input from any party including the
complainant, the respondent, witnesses, or any others
who might hold relevant information.

The complainant needs to make their complaint
in writing, stating clearly what happened
including any details of time, date and what was
said and done. The complaint should also note
the names of any potential witnesses. They can
indicate how the complainant would like the
situation to be resolved. The manager who was
advised of the complaint needs to ensure that
the complainant has appropriate support in this
process.

An investigation must meet procedural fairness
requirements. This means that the respondent must be
informed of their right to representation and of the
possible consequences of the investigation.
The
investigator must also ensure that all relevant matters are
put to the respondent so that they have a full opportunity
to respond to the allegations. The complainant and any
other participants need to be informed of the process and
the use to which information will be put.

Assessment of the complaint

In v est i g at ion r ep or t

The manager assesses the complaint with the support of
HR. The purpose of this assessment is to determine the
next steps. The following should be considered on a case
by case basis:

The findings of the investigation will be reported to [insert
position] and may include a recommendation on the
appropriate course of action for the [insert position] to
take.

1

Does the complaint fall within the definitions of
bullying/harassment as set out in this policy?

8.

Are there immediate actions that need to be
taken to ensure the safety of either party while
the matter is resolved? (e.g. shift in work area,
agreed leave, working from home, suspension)

9.

What does the complainant want to do and
what is a satisfactory process in the
circumstances? (e.g. informal, formal, external)

An investigation report does not recommend disciplinary
action but makes factual findings including whether
harassment/bullying occurred on the balance of
probabilities and may make findings as to whether
conduct is a breach of the Code of Conduct etc. [insert
employer name]’s usual disciplinary process may be
initiated by an appropriate line manager, if the report
concludes that bullying or harassment has occurred, and
the manager considers disciplinary action may be
warranted following due process.

10.

Are the actions complained of potentially
criminal?

Complaint substantiated

11.

Would the conduct, if proven, constitute
misconduct or serious conduct?

12.

Is it being raised as a protected disclosure?

In all cases where a complaint is substantiated
management are to take reasonable steps to ensure that
the bullying/harassment ceases immediately and that the
complainant is informed of the steps, and is protected
from any consequences of having made the complaint. At
a later date, management are to check to ensure that the
behaviour has in fact stopped.

The next actions may include:
1

Recommending that a facilitation process be
undertaken to assist the parties to resolve the
issues between them;

43

NZLS CLE Conference • Employment Law Conference

In the event that steps are not taken to prevent repetition
of bullying/harassment, then the employee may have
grounds for a personal grievance or complaint to the
Human Rights Commission.

Employee’s role

Complaint not substantiated

All employees have a responsibility to ensure that their
behaviour is not offensive or harmful to others. Anyone
who believes they or someone else at work is being
bullied or harassed should take immediate, appropriate
steps to raise it.

In the event that the respondent is cleared of the
allegations they will:

Manager’s role

▪

be advised in writing;

▪

advised that the letter and other notes relating to
the allegation will not be placed on their personal
file.

Managers must provide a safe work environment and
deal with any complaints in a sensitive, competent and
fair manner. Complaints of bullying/harassment must be
acted on immediately (ideally action at least initiated by
the day after the complaint is made, if possible) and
treated in a confidential, serious and sympathetic
manner.

The complainant must be informed of the outcome. There
may still need to be action taken to improve workplace
relationships e.g. facilitated meeting between the parties,
counselling or coaching.

The role of person(s) receiving a complaint
A person who is approached by an employee or
contractor complaining of bullying/harassment should
support the complainant in approaching an appropriate
manager or [insert position].

False complaint
In the event that the complaint is unsubstantiated and is
proven to be maliciously false, the complainant may be
subject to disciplinary action, after a proper disciplinary
process has been run.

The manager or [insert position] will:
1

Ensure that the employee has a copy of this
policy and understands their options for next
steps;

2

Ensure that appropriate support is in place for
the parties concerned with the complaint.

Other options
Staff may choose to have their complaint dealt with by an
appropriate external agency – the Human Rights
Commission, the Police or the Ministry of Business,
Innovation and Employment’s Mediation Services,
depending on the nature of the situation.

Recor d s
If a formal complaint is substantiated then the
respondent’s personal file will contain a summary of the
nature of the complaint, and the outcome of any
disciplinary action taken.

Su p p or t for st af f
An employee may find it difficult or embarrassing to
instigate a complaint of bullying /harassment. Where an
approach has been made to a manager by someone who
believes they are being harassed/bullied, the manager
should make sure that the person has appropriate
support (e.g. through an Employee Assistance
Programme or counselor).
The rights of the person accused of bullying/ harassment
must also be protected. The respondent should also be
offered support and they must be given the opportunity
to seek representation and time to prepare a response.
There should be no presumption ahead of a proper
investigative process that the respondent has engaged in
bullying/harassment.

Role s an d R esp o n s ib il it i es
Everyone in the workplace has a part to play in eliminating
bullying/harassment.
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6. INFORMATION AND HELP

The resources of the New Zealand Law Society, including Practising Well:
http://www.lawsociety.org.nz/practice-resources/practising-well
NZLS dedicated helpline 0800 0800 28.
For employers and employees: the resources and advice of the
Human Rights Commission:
www.hrc.co.nz
InfoLine: 0800 496 877 (toll free).
MBIE:
www.employment.govt.nz/resolving-problems/types-of-problems/
bullying-harassment-and-discrimination/harassment
WorkSafe:
www.worksafe.govt.nz/the-toolshed/tools/bullying-prevention-toolbox
For the State Sector, the resources and advice of SSC:
www.ssc.govt.nz
For lawyers – National Friends Panel:
www.lawsociety.org.nz/about-nzls/law-society-services/national-friends-panel
For women working in, studying or associated with the law in Wellington region,
Wellington Women Lawyers’ Association:
www.wwla.org.nz
In Auckland, Auckland Women Lawyers’ Association:
www.awla.org.nz
In Otago, Otago Women Lawyers’ Society:
www.otagowomenlawyerssociety.com
In Waikato Bay of Plenty – Committees of the local Branch,
convened by Council member:
Emma Miles: waikatobop@lawsociety.org.nz
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In Canterbury, Canterbury Women’s Legal Association:
www.cwla.org.nz
HELP – specialised advice and support for victims of sexual abuse and assault
www.wellingtonhelp.org.nz
Rape Crisis: 0800 833 300 (for support after rape or sexual assault)
Lifeline:
www.lifeline.org.nz
0800 543 354 (0800 LIFELINE).
ACC sensitive claims team:
www.findsupport.co.nz
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