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INTRODUCTION
The step from being an employed lawyer to practising on one’s own account is substantial.
Previously you may have been employed in:


a small private legal practice;



a large private legal practice;



a barrister or barristers’ chambers; or



Government or commerce as in-house counsel

and you have decided for any one of a number of reasons to break out and venture into
practice on your own account.
This may take one of a number of different forms:


a sole practitioner;



a partner in a new small private legal practice;



a partner in an established small private legal practice (say up to four partners);



a partner in a large private legal practice;



a barrister;



a director/shareholder in an incorporated law firm; or



a contractor to a Government department or a company.

You may or may not want to operate a trust account in your private legal practice.
Whichever form of practice you select, it will be a major change in the way you practise.
You will switch from being employed and paid a salary with holiday and sick leave
entitlements to being the owner of a business carrying responsibility for all the commercial
aspects of that business as well as providing quality legal services to your clients and
complying with the fiduciary and regulatory obligations imposed on you as a sworn officer
of the Court.
This paper discusses the things you need to think about, the preparations you need to make,
the education you need to undertake and the process you will need to follow to ensure that
you make the transition as easy as possible and succeed in your new venture.
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1. REGULATORY FRAMEWORK AND PURPOSES
The regime for the regulation of lawyers’ applying to practise on their own account should be
seen in terms of two key objectives; ensuring standards of competency focussed on the
concepts of practical legal experience and suitability, and accommodating the aspirations of
individual lawyers to practise autonomously.
Practice on own account is a distinct area of professional regulation involving different
concepts from the regulation of admission and practising certificate eligibility:
It is not a question simply of character, or of fitness to practise, but of the suitability of
that person to take charge of a practice. That is a different inquiry. A person who is
suitable to practise under supervision is not necessarily a person suitable to practise on
their own account, particularly as a sole practitioner, operating a trust account and
1
handling client money.

The inquiry into a lawyer’s suitability to practise on his or her own account is not limited to
technical or forensic competence. It involves consideration of matters such as the lawyer’s
capacity to responsibly conduct a business, and to do so in accordance with the ethical and
professional standards of the legal profession. A lawyer practising on his or her own account
must be able to “… conduct appropriate professional relationships with clients and deal with
the diverse aspects of client care that are likely to arise.” 2
The approval of lawyers to practise on their own account is regulated by ss 30 and 31 of the
Lawyers and Conveyancers Act 2006 and by regs 3 and 12 – 15 in the Lawyers and
Conveyancers Act (Lawyers: Practice Rules) Regulations 2008.3
The key features of the regulatory regime are:


A prescribed minimum recent legal experience in New Zealand requirement in certain
defined categories of work4 for a period of at least three years (in aggregate) during the
five year period immediately before commencement of practice on own account.5



An educational requirement concerning the completion of a course and mandatory
assessments prescribed by the New Zealand Law Society,6 comprised in the Stepping Up
course, in the two year period prior to commencement of practice on own account.



The overarching requirement that the lawyer satisfy the New Zealand Law Society as to
his or her suitability to practise on own account. Suitability is assessed with reference to
the nature and extent of the lawyer’s legal experience, the mode and areas of practice in
which he or she intends to practise, and any other relevant consideration.7



An alternative procedure, by application directly to the High Court for leave to practise on
own account.8 An application to the High Court is brought by way of originating
application under r 19.2(m) of the High Court Rules.

1
2
3

4
5
6
7
8

Zhao v New Zealand Law Society [2012] NZHC2169 at [87].
Chand v New Zealand Law Society [2015] NZHC1456 at [14].
As amended from 1 October 2012; Lawyers and Conveyancers Act (Lawyers: Practice Rules) (Practice on Own Account)
Amendment Regulations 2012. This amendment established a distinct regime for approval to practise on own account as
a barrister.
The defined categories are listed in the definition of legal experience in Reg 3(1)a(g).
S 30(i)(a) of the Act and Reg 12.
Reg 12 (4).
Reg 12(5).
S 30(1)(b) and (3) and Reg 13.
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The possibility of approval by the New Zealand Law Society to practise on own account
in “special circumstances” where the lawyer does not meet the legal experience
requirement but who, because special circumstances apply, may be treated as if he or she
met that requirement.9



A separate regime for lawyers applying to practise on their own account, having been
approved earlier, after having practised as an employed lawyer or after a period of absence
from legal practice in New Zealand.10



Approval to practise on own account in reliance on the equivalent entitlement in an
Australian jurisdiction.11



The establishment of an offence for commencing practice on own account contrary to the
requirements of s 3012 (that is, without the proper approval of the New Zealand Law
Society or the High Court), punishable by a fine not exceeding $50,000.13



Clarifying the status of lawyers not entitled to practise on their own account, working in a
community law centre.14

Some further important points underlying the regulatory regime for practice on own account
should be noted:
(a) Although s 30(1)(b) & (3) of the Act provide for leave to practise on own account by
direct application to the High Court, the vast majority of lawyers entering practice on their
own account do so by satisfying the New Zealand Law Society concerning the criteria in
reg 12;
(b) In some cases, the practising certificate eligibility regime will be relevant to the process of
applying to practise on own account. Where a lawyer is returning to legal practice from a
period of absence and is applying under s 31 that person must also apply for a practising
certificate. In those circumstances, the separate standards and procedures for practising
certificate eligibility will apply;
(c) The High Court has an express statutory power to impose conditions on a grant of leave to
practise on own account15 whereas the New Zealand Law Society does not. However, it is
permissible for the New Zealand Law Society to approve a person’s application to
practise on own account subject to the provision of suitable undertakings, for example,
specifying the lawyer’s areas of practice;16
(d) It should also be noted that one of the powers available to the New Zealand Lawyers and
Conveyancers Disciplinary Tribunal (NZLCDT), following a finding against a lawyer on
a disciplinary charge, is to make an order prohibiting the lawyer from practising on his or
her own account, whether in partnership or otherwise, until authorised by the NZLCDT to
do so.17 A lawyer’s approval to re-enter practice on his or her own account in those
circumstances must be determined by the Disciplinary Tribunal. The nature of the inquiry
in that context is that “….the Tribunal must be affirmatively persuaded that those
9
10
11
12
13
14
15

16
17

Reg 12A.
S 31of the Act.
Reg 15.
S 30(6) of the Act.
S 46(a) of the Act.
S 31(4) of the Act.
S 30(5) of the Act and Reg 13A. The Court may grant leave to a person to practise on his or her own account on “such
conditions (if any) as it thinks proper”. Conditions of that sort could include such matters as; practising on own account
only in specified areas of law, or that the person practise without a trust account.
Zhao at footnote 1, at [88].
S 242(1)(g) of the Act.
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personal characteristics which had made the original restriction necessary no longer
apply”.18
All non-standard applications made to the New Zealand Law Society for approval to practise
on own account are referred to a specialist committee of senior lawyers, the Practice
Approval Committee (PAC). All applications for approval relying on special circumstances
under reg 12A will be referred to the PAC for a decision. Other matters that may require a
referral to the PAC include the following:


lack of adequate references in the area of law in which you intend to practise



an unsatisfactory interview



a significant complaints/disciplinary history



bankruptcy



significant health issues.

18

L v Canterbury District Law Society [1999] 1 NZLR 467 at 475.
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2. INITIAL SELF-ASSESSMENT
Before embarking on the formal process outlined in this paper, it would be wise to do some
serious self-assessment of whether or not you are currently in the right circumstances to go
into practice on your own account.
Becoming a partner in a large-well established firm or simply hanging up your shingle as a
sole practitioner may seem an easy step to take, but whether entering an existing firm or
establishing a new practice on your own, you need to consider a number of factors before you
make any decision:


Do you have the temperament and self-discipline to be a principal of a legal practice?



Is your health sound?



Are you a good fit with the culture and work ethic of the firm?



Are you willing to accept the financial commitment you will need to make?



Are you ready to accept the risks of self-employment in place of the security of being
employed?



Are you ready to make a long-term commitment to the firm?



Will your family/financial situation allow you to spend the additional time involved and
carry the risks of self-employment?



Will you be able to cope with the demands not only of clients but also staff, business
management, professional indemnity insurance, Law Society/trust account compliance
(including anti money laundering), FATCA, Health and Safety, GST, income tax and a
myriad of other responsibilities?

In making this assessment it would be helpful to discuss your plans with friends or mentors in
the profession, particularly those with experience of being in practice on own account in the
type of practice you propose for yourself.
At this stage you should also engage an accountant to advise you on the viability of your
proposed practice. If starting a new sole practice or small firm, you will need a business plan,
budgets and cash-flows; and if you are proposing to enter an existing firm, you will need to
do due diligence on its accounts and assess your potential exposure to its liabilities, such as
bank borrowing, leases, professional indemnity claims or complaints.
You will receive a lot of advice in relation to these matters in the mandatory Stepping Up
course, but as that requires a considerable investment of time and money, it would be wise to
make this initial assessment before undertaking the course.

7
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3. SUITABILITY
Since a lawyer applying to practise on his or her own account will usually be in possession of
a current practising certificate, he or she will already have met the fit and proper person
standard under ss 41 and 55 of the Act. Consequently, that standard is relevant only to the
extent that the same issues are required to be taken into account in assessing the applicant’s
suitability for practice on own account. Suitability is the overarching requirement in this area,
expressed in s 30(1)(a)(i) which requires an applicant to meet the criteria of practical
experience and suitability. Similarly, under reg 12(5), the lawyer must satisfy the New
Zealand Law Society that he or she is a suitable person to practise on own account. It is
therefore necessary to consider the attributes of a “suitable person” in this context.
This issue was discussed by Justice Kós in Zhao, where his Honour distinguished the
suitability standard from fitness and propriety, as going beyond good character. It includes
competency in matters such as the handling of client money and the operation of a trust
account and generally in running a business.19
The following matters will be relevant in the appraisal of a lawyer’s suitability for practice on
own account, in addition to meeting the legal experience requirement:
(a) Reasonable competency in the law. This is obvious, and fundamental. An example of the
Court’s scrutiny of an applicant’s technical competency in the law (in respect of which the
applicant has the burden of proof) is Ellison v New Zealand Law Society.20 In that case,
the New Zealand Law Society considered that there was reason to doubt that the applicant
had reached the level of professional competence necessary to practise on his own
account, including evidence from a former employer expressing doubt about that. In
approving the application, and after providing the applicant with an opportunity to adjourn
his application to provide further evidence, Duffy J referred to the adequacy of the
evidence supporting the application and was satisfied that the applicant had “…made
reasonable, sound and well intentioned efforts to address the shortcomings that his former
employers have identified.”;
(b) It is not necessary for a lawyer to show competency in a wide range of areas of the law,
but he or she must be able to demonstrate competency in the intended areas of law
specified in the application. The areas of law in which the lawyer intends to practise is one
of the matters the New Zealand Law Society is entitled to take into account in assessing
suitability, under reg 12(5)(d);
(c) The lawyer’s complaints and disciplinary history may be relevant, depending on the
number and nature of the complaints. In Zhao, the Court found that the applicant’s
complaints’ history was relevant, where numerous complaints had been dismissed, and the
New Zealand Law Society may refer to the complaints’ history “so far as is relevant”;21
(d) Evidence about the lawyer’s personal or professional judgement (or lack of it) may be
relevant. Conduct by the lawyer showing poor judgement will count against suitability;22
(e) Any suggestion that the lawyer has been lacking in candour and openness in the
application processes will be an indicator of unsuitability; and

19
20
21
22

Zhao, at footnote 1, [48].
Ellison v New Zealand Law Society [2012] NZHC 161.
Zhao, at footnote 1, [48].
Re Mcguire M161/1000 HC Wellington 2000, at [17].
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(f) The lawyer’s knowledge of the principles of professional responsibility, including a sound
knowledge of the Lawyers and Conveyancers Act (Lawyers: Conduct and Client Care)
Rules 2008, is a fundamental requirement of suitability.
The importance of the quality of lawyer’s evidence of suitability in support of his or her
application needs to be emphasised. It is the lawyer’s obligation to satisfy the New Zealand
Law Society (or the High Court). The standard form to be completed by a person applying to
practise on own account must be accompanied by at least two referee reports and the scope
and content of those reports is explained in the notes to the application form in the following
terms:
You must have at least 2 referees covering each area of intended practice. At least 1
referee must be an employer and any former employer/s. If you are a barrister on own
account, references must be from senior practitioners who are familiar with your work –
for example, as an instructing barrister and solicitor or a practitioner who has observed
you in court on a regular basis.
References must cover all your legal experience in the last 5 years. If you have worked in
a law firm during this time the reference must be from your supervising partner. Each
reference must be completed on the appropriate Law Society reference form. References
from clients or subordinates will not be accepted.
Reference forms must include details of your specific legal experience and cover your
competence in your areas of intended practice. The original references must be attached to
your application, or sent directly to the Law Society from the referee. Only reference
forms completed by the referee within the past 3 months will be considered. You may be
requested to provide further references.

As mentioned earlier, Ellison is an example of a case where a lawyer had initially failed to
provide adequate evidence to satisfy the New Zealand Law Society concerning his suitability.
The application was declined by the New Zealand Law Society and the lawyer applied to the
High Court under s 30(3)and reg 13. The hearing of that application was adjourned part-heard
in circumstances where the Court perceived that the lawyer had not provided sufficient
evidence and that he should be given an opportunity to do so. In that context, Justice Duffy
said:
The difficulty I saw was that as an applicant, the onus was on Mr Ellison to put forward
evidence to satisfy the Court that he was someone who was suitable to practice on his own
account as a sole practitioner. Since doubts had been raised regarding his competence to
practice in that way, it seemed to me incumbent on him to provide evidence outlining how
he intended to manage his practice, coupled with independent opinion evidence to prove
23
that his management plans were sensible and would enable him to operate competently.

In the event, Mr Ellison was able to satisfy that requirement and was authorised by the Court
to practise on his own account. The case is an example of the need for a lawyer applying to
practise on own account, where there is reasonable cause to doubt his or her competency, to
provide evidence from more senior lawyers addressing those concerns.
Matters of physical or mental ill-health may be relevant to a person’s suitability to practise on
own account. Although issues of this sort are specifically identified in the context of
eligibility for a practising certificate, and the fit and proper person standard 24, they can also
arise in the context of an application to practise on own account and it is a legitimate field of
inquiry for the New Zealand Law Society in assessing suitability.25
23
24
25

Ellison v New Zealand Law Society CIV2011-419-397 High Court Hamilton Registry, 3 August 2011, at [9].
S 55(1)(l).
Southland Standards Committee v W [2013] NCLCD 28.
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The approach taken in dealing with adverse indicators of suitability, including the lawyer’s
past disciplinary history, is addressed in the next part of this paper. The underlying
requirement for suitability, and the guiding principle, must always be the protection of
consumers of legal services and the maintenance of public confidence in the legal profession.

11
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4. FORMAL STEPS
Having decided that you are ready for practice on own account, there are three specific
elements to complete:
1. The Stepping Up course.
2. Make an application to the New Zealand Law Society for approval to Practise on Own
Account under S30 of the Lawyers and Conveyancers Act 2006.
3. Attend an interview.

Stepping Up
The first step you will need to take is to undertake the Stepping Up course. This is a
comprehensive preparation for practice on own account prescribed by the Law Society
pursuant to Reg 12(4) of the Lawyers and Conveyancers (Lawyers Practice Rules)
Regulations 2008 for all practitioners wishing to go into practice on their own account.
Stepping Up is a self-directed distance learning course, culminating in a two and a half-day
workshop. Comprehensive materials are supplied with detailed instructions, a selfassessment tool and an answer paper which must be completed and brought to the workshop.
While the distance-learning components of Stepping Up can be completed at your own speed
prior to the workshop, previous applicants have reported that there is approximately 40-50
hours’ work required in reading the materials, completing the various exercises, preparing a
business plan and completing the answer section.
The amount of learning and preparation time will also depend on the individual applicant.
Those who have been employed in a smaller private firm for a number of years are likely to
have a better grasp of the exigencies of running a similar firm than those who have been inhouse counsel in a Government department or a large corporation where they have gained
less experience of the operation of a private legal practice.
Similarly, a litigation lawyer in a large law firm with a trust account may not have any real
concept of the operation of a trust account as they are unlikely to have much day-to-day
involvement with the handling of client funds.
While it may not be easy to undertake an ideal level of observation if you are not currently in
a private practice, it is important to obtain as much insight into the operation of a private law
firm as possible (or a barrister’s practice if you are intending to practise as a barrister) to
assist you in understanding the materials and completing the exercises.
In particular, the Trust accounting component requires an observation report on an existing
trust account. You will need to call on someone in your network whose firm has a trust
account to permit you to spend several hours meeting with their trust account
supervisor/administrator and observing the operation of their trust account to enable you to
prepare your observation report.

13
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Whether you intend to commence practice as a barrister sole, become a partner in a large
established firm or not to operate a trust account you will need to complete the whole course.
This is because once you have approval to practise on own account you will be able to
change the mode under which you practise without further approval.
You will need to complete the Trust Account Supervisor course if you wish to be the trust
account supervisor for your firm.
However, there are three separate modules within the Stepping Up course specifically
directed at lawyers intending either to:


join a firm with three or more partners; or



practise as a sole solicitor or in a two-partner firm; or



practise as a barrister sole.

Stepping up covers the three essential components of practice on own account:


Business management;



Professional conduct and client care; and



Trust account management.

To take each of these in turn:
Business Management

A successful lawyer must also be a successful business operator. However talented you may
be in presenting to a jury, drafting a trust deed or negotiating a commercial deal, your
practice will not endure if you do not have a workable business model and ensure that not
only do you put in place sound business procedures, but follow them and monitor compliance
by yourself and your staff.
In the Stepping Up course you will learn about leadership, business planning, the future of
legal practice which may involve many changes to the traditional mode of practice,
marketing, managing staff, managing the business and financial management. You will also
learn about managing a client’s instructions and expectations and risk management including
awareness of cyber security and the risks of confidential client data breaches.
You will prepare a business plan for a proposed or possible business using a supplied
template. If you are proposing to practise in a firm of four partners/directors or fewer you will
need to provide a business plan with your Application for Approval to Practise on Own
Account, so you may wish to prepare the business plan you intend to use for your actual
practice.
Professional Conduct and Client Care

Because lawyers are sworn officers of the Court and are obliged by s 4 of the LCA to uphold
the law and facilitate the administration of justice, we are not free to operate our practices in a
purely profit-driven way. We must always be aware of our professional and fiduciary
obligations and ensure that we are constantly aware of our responsibilities.
14
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You will learn the various Rules and Regulations that govern the practice of law, in particular
the Rules of Conduct and Client Care and the importance of Letters of Engagement and
ongoing communication with clients.
Trust Account Management

Whether or not you intend to operate a trust account in your practice, you will need an
understanding of the fundamental rules of trust accounting. If you are to be the trust account
supervisor for your firm, you will also need to complete the Trust Account Supervisor
programme which provides more in-depth training in trust accounting.
Because all the partners/directors in a firm are equally responsible for compliance with the
trust accounting rules, it is important that they all have an understanding of the rules and do
not leave it simply to the Trust account supervisor.
For example, it is likely that all partners/directors in a firm will have signing authority on the
trust account and if a partner/director unfamiliar with the rules is asked to make a payment
from the trust account without undertaking the appropriate checks, the payment may be
misdirected, possibly causing a client (and the firm) substantial loss.
Even barristers or firms not operating a trust account must be aware of the rules because
acceptance of money to be held or transferred on behalf of a client will be a breach of the
rules if it is not held in a compliant trust account.
This can create difficulties for practitioners (particularly, but not exclusively, barristers) who
wish to obtain payment from a client on account of fees yet to be earned.
Without a trust account, this is not possible and unless some other appropriate arrangement is
made, the lawyer will be exposed to potential non-payment of fees when the matter is
complete and the invoice rendered. A client languishing in Paremoremo is unlikely to be
highly motivated (or able) to pay the lawyer who argued his unsuccessful defence.
Merely receiving a cheque from a client made out to a third party and handing it on, say in
settlement of a debt recovery action, will constitute receiving trust funds and may breach the
rules on handling trust moneys if not receipted into and paid out of a trust account. Any
conveyancing without a trust account is almost impossible.
You will need to think very carefully about how you will deal with matters such as these
before deciding not to operate a trust account. If you intend to be a barrister on own account
and take direct instructions there are arrangements available for fees in advance to be held in
escrow through the trust account of a lawyer operating a trust account. More information
about that is on the Law Society’s website.
Self- Assessment

Before and during the Stepping Up course you will be prompted to self-assess your progress.
Self-assessment is regarded as an effective learning tool by allowing you to reflect on your
progress and identify areas where you could fruitfully do more work.
Although Stepping Up is a compulsory requirement, it is important to regard it not just as a
course to be passed, but a valuable resource to assist you in planning for and running your
practice.
15
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Allow yourself plenty of time to read all the materials, some of which are online, complete
the business case and answer sheet and ensure that you thoroughly reflect on the content and
self-assess your preparedness for practice on your own account.

Application for Approval to Practise on Own Account
Within two years of successfully completing the Stepping Up course you must apply, be
approved, and have actually commenced practice on your own account. Completion of the
Stepping Up Course does not guarantee automatic approval for practice on own account.
As the processing of your application will take some time, it is important not to leave your
Application for Approval to Practise on Own Account until the last minute. Your application
must be advertised in Law Talk, with a week allowed for any comments to be submitted, and
references obtained. In some cases, further references than those initially supplied may be
required.
As a general rule, two months should be allowed for the application to be processed, but
allow additional time if your application is made in special circumstances which will need to
be referred to the Practice Approval Committee. These would include applications disclosing
less than the required length of legal experience in New Zealand (three years’ full time within
the last five) or where there is a “No” answer to one or more of the questions in item 10 of
the application form (eg former convictions, disciplinary action, bankruptcy etc).
A copy of the current application form is appended to this paper as Appendix One, but you
should download the form current at the time you apply from the Law Society website at:
https://www.lawsociety.org.nz/for-lawyers/legal-practice/practising-on-own-account.
This webpage also prompts you for the other information you will need to support your
application.
Topping Up Stepping Up

If you have not commenced practice on your own account within two years of successfully
completing the Stepping Up course, you can complete Topping Up Stepping Up, details of
which are available on the CLE Limited website:
http://www.lawyerseducation.co.nz/shop/Workshops+2016/TUSTU.html.
This is an online module so that you do not need to complete the entire Stepping Up course
again. Completion of the Stepping Up Course does not guarantee automatic approval for
practice on own account.
Regulation 12(5) of the Lawyers and Conveyancers Act (Lawyers: Practice Rules)
Regulations 2008 provides:
…
(5)

The lawyer must have satisfied the Law Society that he or she is a suitable person
to practise on his or her own account as a barrister and solicitor or as a barrister

16
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sole (as the case may be), having regard to all relevant considerations, including,
without limitation,—
(a)

the nature and extent of his or her experience practising in law, whether
in or outside New Zealand; and

(b)

if he or she intends to practise as a barrister and solicitor, how (whether
in sole practice, as a partner in a firm, or otherwise) he or she intends to
practise on his or her own account; and

(c)

if he or she intends to practise as a barrister, how (whether with or
without other barristers, employees, or both, or otherwise) he or she
intends to practise on his or her own account; and

(d)

the areas of law in which he or she intends to practise.

…

Accordingly, the Application requires completion with as much detail as possible to enable
the Law Society to assess whether you are a “suitable person” to commence practice on own
account.
Most of the criteria set out in reg 12(5) are covered in the Application form but you may be
asked for further information in the course of your interview. Note in particular that the
Society must have regard to “all relevant considerations, including, without limitation” those
specified in subparagraphs (a) to (d), so a wide-ranging enquiry may be made. Further
comment on this will be made in the Interview section following.
The application form should also act as a prompt for further self-assessment of your
preparedness and suitability for practice on your own account. Review and reflect on what
you have learnt in the Stepping Up course, review and revise your business plan, budget and
cashflow and have them assessed by an accountant or lawyer experienced in the type of
practice you are proposing. Ensure that you discuss your plans with your family to ensure that
they are happy with your potentially longer working hours, higher exposure to risk and
irregular income.
Read carefully the Guide notes attached to the application form and note in particular the
requirements regarding references. Often applicants provide inadequate or inappropriate
references and incur delay in the processing of their applications because of the need to
obtain further references.
References from family members are not acceptable and it is important that referees fall
within the specific categories specified in Note 3 in the Guide.
References are valid for only three months, and must be refreshed if your application is not
approved in that time. They must be on the Law Society’s specified form, a copy of which is
attached as Appendix Two at the end of the booklet, and which can be downloaded from the
Law Society website at:
https://www.lawsociety.org.nz/__data/assets/pdf_file/0006/72465/Practice-on-OwnAccount-Reference-Apr2015.pdf
The references are required to establish that you have sufficient experience in each of the
areas of law in which you intend to practise and that you are a suitable person to practise on
own account. They must be given by people who are able to comment with authority on
17
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your legal experience and competence in the last five years and if you have worked in a
firm must be from your supervising partner.
Referees may receive enquiries from the Law Society for further information about the
applicant or an explanation of any part of their reference. The Law Society takes the process
of accrediting lawyers to the public as suitable to practise on own account seriously and views
it as an important milestone in a lawyer’s career. Please do not be offended if you are asked
to provide additional material in support of your application.

The Interview
An important part of the approval process is the interview, generally referred to as the “S 30
interview”.
This will usually be conducted by two senior lawyers, one of whom will be a barrister if you
are intending to practise as a barrister, or in the case of an applicant intending to operate a
trust account, one of the interviewers will usually be a Law Society Trust Account Inspector.
The interview is not an examination, but neither is it just a cosy chat, so it should not be taken
lightly.
Preparation is required and should include:




Revision of the Stepping Up materials, particularly the trust accounting module if you are
intending to operate a trust account. However, even if you are not, you must still be able
to understand and explain what a trust account is and the basic rules around dealing with
client funds;
Ensuring that you understand and can explain the Lawyers and Conveyancers Act
(Lawyers: Conduct and Client Care) Rules 2008 and the other ethical principles governing
the practice of law in New Zealand;



Being able to comment on and explain your business plan, your proposals for attracting
clients to your practice and your office systems and accounting;



Being able to discuss and explain any previous complaint history.

The interviewers will be trying to establish not only that you have the technical background
and knowledge to equip you to conduct legal practice on your own account, but also that you
have an appropriate understanding of and positive attitude toward the importance of the role
of the legal profession as a community of trust.
As stated earlier, lawyers are bound to uphold the rule of law and facilitate the administration
of justice in New Zealand. We carry a heavy burden of fiduciary responsibility and are not
simply legal technicians or business operators. You will need to demonstrate a clear
understanding and acceptance of those concepts to the interviewers.
The interviewers will also discuss with you “pastoral” matters such as the importance of
having mentors, the Law Society’s Friends panel, library services and self-care, and ensuring
you have adequate holidays, health/income replacement insurance and are aware of the Law
Society’s Practising Well initiative.
18
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There is a great deal of information to assist lawyers, whether in practice on their own
account or not, on the Law Society’s website: https://www.lawsociety.org.nz/for-lawyers.
The interview is not the final step in the process as the interviewers do not make the decision
as to whether or not your application is approved.
They will complete an assessment as to whether they consider you are a suitable person to go
into practice on your own account and this will be provided to the Law Society panel
assessing your application. They may add comments on any matter arising from the interview
about which they consider further information is needed.
The final decision on approval is made on delegated authority from the Council/Board of
NZLS and if everything is in order, you should receive the decision within five to ten working
days of completing the interview. However, if further information is required, or if the
application is referred to the Practice Approval Committee, more time will be needed.

19
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5. RECENT LEGAL EXPERIENCE IN NEW ZEALAND
The legal experience requirement arises in the following manner:
(a) It is a requirement of s 30(1)(a)(i) that an applicant must meet the practical legal
experience requirement;
(b) The term “legal experience” is defined in seven different categories in reg 3(1)(a)(g) of
which all but two are described as “legal work”. The exceptions are work as a legal
academic at a university or work as a member of Parliament;
(c) Under reg 12(3) the lawyer must have had a least the “required minimum amount of
recent legal experience”26 in New Zealand.
Since the New Zealand Law Society is obliged to take into account the nature and extent of
the applicant’s legal experience,27 it is important to say something about qualifying legal
work. The term “legal work”, is a defined term in s 6 of the Act and it can be expected that
the legal experience requirement would focus on legal work so defined, which includes:
(a) The reserved areas of work;
(b) Advice in relation to any legal or equitable rights or obligations;
(c) The preparation or review of any document that –
(i) Creates, or provides evidence of, legal or equitable rights or obligations; or
(ii) Creates, varies, transfers, extinguishes, mortgages, or charges any legal or
equitable title in any property;
(iii) Mediation, conciliation, or arbitration services; and
(d) Any work that is incidental to any of those categories of work.
Qualifying legal work must occur in a responsible environment involving supervision and
guidance by more experienced lawyers, and the opportunity for learning by observation. That
was a theme in some earlier cases decided under the Law Practitioners Acts of 1955 and
1982. In Illingworth v Auckland District Law Society,28 decided under the Law Practitioners
Act 1955, the Court emphasised that qualifying legal experience must occur in an established
legal office:
…without such a provision, a person could practise as a solicitor without having seen the
example being set by more experienced people, without having the opportunity of hearing
matters discussed by more experienced people as a transaction went along and the
difficulties and pitfalls arose without any of the other benefits that are clearly to be
secured by seeing how others with the experience deal with the particular situation.

In Re Goulding29 the Court referred to the need for practise in a “well established and well
respected” firm of barristers and solicitors. Similarly, the importance of the legal experience
occurring in a legal office in New Zealand was emphasised in Re Morahan.30
However, the principles articulated by the Courts under the earlier legislation must be seen in
light of the specific categories of legal experience listed in reg 3 which include, in addition to
legal work as a barrister or as a barrister and solicitor, legal work as an employee in state
26
27
28
29
30

Defined in Reg 3.
Reg 12(5)(a).
Illingworth v Auckland District Law Society (8 December 1977, A1070/77 Vautier J).
Re Goulding(19 March 1981 M284/81 Chilwell J).
Re Morahan (22 March 1993 M1969/92 Blanchard J).
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service, employment in a local authority, or employment in a company or other entity. The
emphasis is on the nature and quality of the work, as legal work, regardless of the form of
enterprise in which the legal experience has been acquired. The quality and intensity of the
person’s supervision and mentoring, and the opportunity to learn by observation of more
experienced lawyers, will be of central importance in assessing whether or not the legal
experience requirement is met.
There is nothing in the regulatory regime to preclude pre-admission legal work from being
taken into account as qualifying legal experience. Since a non-lawyer may lawfully do legal
work, apart from work in the reserved areas, it is conceivable that pre-admission legal work
could qualify as practical legal experience. There is an element of discretion on the part of the
New Zealand Law Society about what is, or is not, qualifying legal experience. The exercise
of that discretion will be influenced by the nature and quality of the legal work itself. For
example, work undertaken as a legal executive would be likely to count.
The timing requirements are set out in reg 3:
(a) The experience must occur during the period of at least three years (ie successive or
separated years) in the five years immediately before the date of the person’s intended
commencement in practice on own account. In other words, the requirement is three years
in aggregate out of the last five years;
(b) It is permissible only to count a maximum of 40 hours per week. Consequently, the
legendary 80 hour working week will not accelerate fulfilment of the requirement under
reg 12(3); and
(c) The total requirement, measured in hours, is 4,830 hours (again, in aggregate).
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6. SPECIAL CIRCUMSTANCES - REGULATION 12A
Regulation 12A states:
12A Exception to legal experience requirement
(1)

This regulation applies to an application to commence practice on his or her own
account made by a lawyer who does not meet the requirement in regulation 12(3).

(2)

If satisfied that special circumstances apply, the Law Society may treat the
application as if the lawyer met that requirement.

The special circumstances exception relates only to lawyers who do not meet the requirement
in reg 12(3) concerning the minimum amount of recent legal experience in New Zealand. It is
not available for a person who has not met the education criterion in reg 12(4) concerning the
completion and passing of the course prescribed by the New Zealand Law Society (Stepping
Up).
The concept of special circumstances is not defined and there is currently no relevant judicial
authority on reg 12A. However, applications in this category would typically involve one of
the following situations:
(a) Where the applicant has been absent from legal practice in the last five years because of
parental leave, for example, but has had some continuing connection with the legal
profession, including attendance at CLE courses and some part-time legal work;
(b) Where the applicant falls short of the three year requirement in five years by a narrow
margin because some of the work during that period has been part-time;
(c) Where, in addition to some legal experience in New Zealand, the applicant has significant
experience practising overseas in a comparable jurisdiction;
(d) A junior barrister who is practising under supervision through an approved mentoring
scheme.
In the scenarios set out in paragraphs (a) – (c) above, the applicant would still be required to
have some New Zealand legal experience, and total legal experience in excess of three years.
An applicant applying under reg 12A should provide all relevant evidence to support that
application, including an explanation of the special circumstances said to apply and a
personal statement saying why it is that the applicant considers him or herself to qualify in
that way.
Applicants relying on special circumstances must satisfy the New Zealand Law Society that:


They are experienced and competent in their intended areas of practice; and



Their circumstances are “special”, justifying a departure from the minimum recent New
Zealand legal experience requirement in reg 12(3).
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7. NON-STANDARD APPLICATIONS
Past Disciplinary History – other potential indicators of unsuitability
The New Zealand Law Society is entitled to have access to, and to take into account in the
assessment of suitability, the lawyer’s past disciplinary history.31 Adverse disciplinary
findings at any level and, possibly, any history of complaints even where it is unaccompanied
by adverse findings, can be relevant in the analysis of the lawyer’s suitability. So too can a
wide range of other potential indicators of unsuitability including matters such as; past
criminal convictions, discipline overseas or in other professions or vocations, recent
academic discipline, or bankruptcy. The New Zealand Law Society application form includes
a list of matters of this sort in respect of which disclosure is required. Similarly, any
application directly to the High Court could be expected to be accompanied by disclosure of
any past professional discipline or other potential indicators of unsuitability.
It is in this area that the distinction between the status of the lawyer as a fit and proper person,
and the lawyer’s suitability to practise on own account, becomes particularly relevant. A
lawyer with an adverse disciplinary history or some other adverse past record will, by
necessity of the fact that he or she is in possession of a practising certificate, have been
assessed as being a fit and proper person, but it does not automatically follow that the lawyer
will be seen as suitable to practise on his or her own account.
A significant peril for an applicant with an adverse record from his or her past may lie not so
much in the record itself but in the consequences of non-disclosure. Any material nondisclosure is likely to be seen as a disqualifying factor suggesting immaturity, or lack of
integrity, counting against entitlement to practise on own account without supervision.
A lawyer’s past disciplinary record or other adverse matters from the past are likely to
influence the decision about his or her suitability to practise on own account in the following
ways:


Numerous complaints about relatively minor matters might suggest professional
immaturity and therefore unsuitability to practise on own account;



Any adverse disciplinary findings concerning the handling of client money, or criminal
convictions involving dishonesty (subject to the Criminal Records (Clean Slate) Act
2004), may disqualify the lawyer from approval for practising on own account as a
barrister and solicitor with a trust account;



Any indicators suggesting a lack of sound professional judgment and lack of knowledge
of the rules and principles of professional responsibility will count against approval;



Current or recent bankruptcy will influence against approval for practice involving control
of a trust account or may be disqualifying altogether, depending on the circumstances;



Any pending criminal or disciplinary charges will be relevant. Although the presumption
of innocence may mean that a person is entitled to a practising certificate, that
presumption will not necessarily extend so far as to permit the person to practise on his or
her own account.

31

Zhao, at footnote 1, at [85].
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Disciplinary findings from the past will be reduced in their significance where the lawyer
has shown an unblemished and responsible record in the legal profession over a long
period.

Any lawyer who has a past disciplinary record or other potential indicator of unsuitability
would be well advised to provide a personal statement, in addition to the disclosure itself,
saying why it is that the New Zealand Law Society or High Court should have confidence
that the earlier blemish will not be repeated. The test in L v Canterbury District Law Society,
mentioned earlier, provides useful guidance. The New Zealand Law Society or the High
Court will need to be affirmatively persuaded that the issues of character, maturity, or
competency, which resulted in the earlier blemish, will no longer apply. Again, any
suggestion of suppression or non-disclosure of material matters will very likely be harmful to
the lawyers’ prospects for approval.
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8. RECOMMENCING PRACTISE ON OWN ACCOUNT UNDER
SECTION 31
Section 31 permits commencement (or recommencement) of practice on own account in
circumstances where the lawyer has been approved in the past, as follows:
(a) Under s 31(1), where the lawyer was approved to practise on his or her own account under
the Law Practitioners Act 1982, immediately before the commencement of s 31 of the Act
(on 1 August 2008);
(b) Under s 31(2) where the lawyer has been approved to practise on his or her own account
in the past, either as a barrister or as a barrister and solicitor, subject to a 10 year time
limit since the lawyer last practised on his or her own account; or
(c) Under s 31(3) where the lawyer has been approved to practise on his or her own account
in the past, either as a barrister or as a barrister and solicitor, and it has been more than 10
years since they last have practised on their own account provided they satisfy the New
Zealand Law Society they have received adequate instruction in the duties of a barrister or
of a barrister and solicitor, as the case may require.
Qualification for commencement or recommencement of practice on own account under
categories (a) and (b) is automatic without the need to satisfy the requirements of s 30 or
reg 12. An applicant relying on category (c) must submit evidence to the New Zealand Law
Society to show that he or she has had adequate instruction in the professional duties of a
barrister or a barrister and solicitor, depending on the category in which the lawyer is
intending to practice. That would need to be reasonably recent instruction because the inquiry
is concerned with professional duties applying at the time of the application and because the
instruction must be “adequate”. Adequacy contemplates both the breadth and currency of the
instruction.
If it has been more than 10 years since the applicant has practised on own account (category
(c)) the New Zealand Law Society will advise what information is required to assess the
person’s suitability to recommence practice on own account.
An issue that can arise under s 31, where the lawyer is returning to practice after a period of
absence, involves the need for the lawyer to meet the fit and proper person standard because
he or she is also obliged to apply for a practising certificate under s 39 of the Act.
A situation of that sort arose in an appeal to the Disciplinary Tribunal under s 42 against the
refusal to issue a practising certificate, in J v The New Zealand Law Society.32 In that case,
the Tribunal was required to consider the relationship between the practising certificate
regime, and the fit and proper person standard applicable in that context, and the entitlement
of a former lawyer to return to practice on his own account. The applicant had been absent
from the legal profession for some years during which time he was bankrupted and
discharged from bankruptcy.
The Tribunal had jurisdiction in relation to the practising certificate appeal, but not in relation
to his entitlement to recommence practice on own account. Eligibility for a practising
certificate, and the appellant’s status as a fit and proper person, had to be determined first;

32

J v The New Zealand Law Society [2012] NZLCDT 27.
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…the respondent [the Law Society] could not give leave to a lawyer to practise on his own
account unless that lawyer first has a practising certificate. They are two discreet processes.

Similarly:
As counsel for the respondent said, by way of illustration to his opposing submission,
otherwise there could be a quite serious anomalous result with far reaching and
detrimental consequences. If the respondent [appellant] is right, a lawyer suspended from
practice and returning after the expiry of the suspension could conceivably require
mandatory readmission to practise on his or her own account in circumstances where that
might be entirely inappropriate. Parliament did not intend this sort of result.

Apart from that potential issue, s 31 enables direct commencement, or recommencement, into
practice on own account where the lawyer qualifies in either of the two categories in s 31(1)
or (2).
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9. ENTITLEMENT BASED ON ELIGIBILITY IN AUSTRALIA
Regulation 15 provides “special rules for legal profession in Australia” and is a
counterpart provision, in the matter of approval to practise on own account, to the
practising certificate and admission entitlements under the Trans-Tasman Mutual
Recognition Act 1997, in ss 39(4)(c) and 49(4) of the Act respectively.
Upon satisfying the New Zealand Law Society that an applicant is entitled to practise as a
member of the legal profession in one or more Australian jurisdictions, on that person’s
own account or in an equivalent capacity, then that person is entitled to practise on his or
her own account in New Zealand without reference to the requirements of reg 12.
A person may apply directly to the High Court in reliance on an equivalent Australian
qualification, under reg 15(2). However, when an application is made to the High Court
for leave to be granted in accordance with subclause (2), subclauses (4) to (6) of reg 13
apply33 and, consequently, the applicant would be required to successfully complete the
required mandatory assessments and to satisfy the Court concerning his or her suitability.
In other words, an application to the High Court to practise on own account in reliance on
the person’s corresponding Australian qualification is not automatic, whereas the
procedure by way of application to the New Zealand Law Society is more straightforward
since it depends only on the applicant satisfying the New Zealand Law Society that he or
she is currently entitled to practise in an equivalent form in an Australian jurisdiction.

33

Reg 15(3).
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10. APPENDIX 1 - UPDATED SEPTEMBER 2018

APPLICATION FOR APPROVAL TO PRACTICE ON OWN ACCOUNT
Section 30 Lawyers and Conveyancers Act 2006
Personal Details  refer to note 1

1.

Surname

Preferred First Name

First Names

Lawyer ID

Salutation

Mr

Ms

Mrs

Miss

Dr

Other, please specify

Suffix (eg SC, QC etc)

Previous name/s
Date of Birth

Gender

Current employer

Male

Female

Gender Diverse

Position title

Work Email

Personal Email

Work DDI

Mobile

Personal Address

I wish correspondence to be sent to me at my personal address

Yes

No

Relevant New Zealand Legal Experience  refer to note 2

2.

Name of employer

Position title

Start Date
(MM/YY)

i) Please indicate New Zealand legal experience within the last 5 years in the following areas:

End Date
(MM/YY)

Part time
(Y/N)

Length of experience

•

legal work for a lawyer in sole practice, a partnership of lawyers, or an incorporated
law firm

Yes
No

Years

Months

•

legal work as a barrister sole in practice on his or her own account (in the case only of
an application by a lawyer to, or for leave of the High Court to, commence practice on
his or her own account as a barrister and solicitor)

Yes
No

Years

Months

•

legal work as an employee of any of the State services (as defined in section 2 of the
State Sector Act 1988)

Yes
No

Years

Months

If so, please advise which State Service:
•

legal work as an employee of a local authority (as defined in section 5(1) of the Local
Government Act 2002)

Yes
No

Years

Months

•

Legal work as an employee of a company or other body (whether incorporated or
unincorporated)

Yes
No

Years

Months

•

work as a member of the legal academic staff (whether or not as an employee) of a
university

Yes
No

Years

Months

(this section continued on page 2)
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•

Yes
No

work as a member of Parliament (within the meaning of section 27 of the Electoral Act
1993)

Years

Months

(ii) Please tick the areas of law in which you intend to practise and attach supporting information.
ACC
Administrative/Public
Arbitration
Bank/Finance
Civil Litigation

3.

Company/Commercial
Criminal
Employment
Family
Health

Immigration
Insurance
Intellectual Property
Lending Activities
Media

Mediation
Privacy
Property
Resource Management
Selling Real Estate

Tax
Treaty/Maori
Trusts and Estates
other

References  refer to note 3

Referee 1
Referee 2
Referee 3 (if applicable)
Referee 4 (if applicable)
Referee 5 (if applicable)

4.
a)

Details of practice  refer to note 4
Will you be practising as a:

lawyer in sole practice (includes contractors on contracts for service)  go to 5
partner / director / shareholder in a new practice  go to 5
partner in an existing practice  go to 4 (b)
director or shareholder of an existing incorporated law firm  go to 4 (b)
barrister sole  go to 5

Name of firm you will be joining:
b)

________/_______/_________  go to 6

Proposed date of commencement on own account

 Please attach a business plan to your application.

5.

Sole practice / New practice  refer to note 5

a)

Proposed date of commencement of practice

b)

Proposed name of practice:

c)

Proposed Postal address:

e)

Proposed Source of capital:

f)

Proposed Support staff:

g)

Trust accounting arrangements (include proposed start date if applicable):

h)

Names of proposed attorneys (for sole practice barristers and solicitors only)

Attorney___________________________________

6.

________/_______/_________

d)

Alternate___________________________________

Stepping Up (Previously Flying Start) Programme  refer to note 6

Stepping Up Programme (previously Flying Start) completed details

7.

Proposed Street address

Date Completed ________/_______/_________

Trust Account Supervisor Course (Barrister & Solicitor only)  refer to note 7

a) Do you intend to run a trust account

Yes, go to 7(b)

No, go to 8

b) When did you complete the NZLS CLE Trust Account Supervisor course

Date Completed ________/_______/_________

c) If not completed, when will you complete the NZLS CLE TAS course

Proposed completion date _______/______/________
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8.

Direct Instructions (Barrister only)

a) I am applying for approval to take direct instructions
b) I have completed the prescribed training

Yes

No, go to question 9

Webinar

Barristerial module of Stepping up post 1.7.15

Date Completed
____/___/___

c) Please provide details of arrangements in place for any situation where you may be wholly or partially incapacitated and/or unable to conduct
your practice, including who the first point of contact should be for the New Zealand Law Society.

If necessary, use a separate sheet and attach to this report.

9. Directorships
Please advise any active directorship and directorships of any companies providing regulated services. (Refer to chapter 5 in particular rule 5.5 of the
Lawyers and Conveyancers Act (Lawyers: Client Conduct and Care) Rules 2008).

If necessary, use a separate sheet and attach to this report.

10. Fit and proper person to hold a practising certificate  refer to note 8
Please note your rights under the Criminal Records (Clean Slate) Act 2004 before providing details of any criminal record.

Since your admission:
Have you ever been adjudicated bankrupt, had an assignment for the benefit of creditors, been a person subject to a no assets
procedure, or been a director of a company that has been put into receivership or liquidation in New Zealand or in any other
country?

Yes

No

Have you any current or pending charges in New Zealand or overseas (criminal or disciplinary)?

Yes

No

Have you ever been convicted of any crime or offence in New Zealand or overseas other than one concealed by the Criminal
Records (Clean Slate) Act 2004?

Yes

No

Have you been or are you the subject of current disciplinary action in another profession or occupation in New Zealand or a
foreign country, or have you been the subject of disciplinary action of that kind that has involved a finding of guilt, however
expressed?

Yes

No

Have you been subject to disciplinary proceedings by a tertiary educational institution?

Yes

No

Have you suffered a mental or physical condition that may render you unable to perform the functions required for the practice
of the law?

Yes

No

Have you been or are you subject to an unresolved complaint under a corresponding foreign law or a current investigation,
charge, or order by a regulatory or disciplinary body for persons engaging in legal practice under a corresponding foreign law?

Yes

No

Have you ever applied to practise law in another jurisdiction which was withdrawn or declined?

Yes

No

Have you engaged in legal practice in New Zealand when not admitted under this Act or a corresponding law?

Yes

No

Have you practised law in a foreign country when not permitted by or under the law of that country to do so; or if permitted to
do so, in contravention of a condition of the permission?

Yes

No

Has your name been removed from a foreign roll, and not been restored?

Yes

No

Has your right of practice as a lawyer been cancelled or suspended in a foreign country?

Yes

No

Have you contravened, in New Zealand or a foreign country, a law about trust money or a trust account?

Yes

No

Have you been or are you subject to an order under the Lawyers and Conveyancers Act or a corresponding law disqualifying
you from being employed by a lawyer or an incorporated law firm?

Yes

No

Are there any other matters of which the New Zealand Law Society (NZLS) should be aware of in considering your application?

Yes

No

 If you have answered 'yes' to any of the questions, please provide detailed information on a separate sheet. If applicable provide a Ministry of Justice check.
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11. Declaration
I
(insert full name)

(insert occupation)

of
(insert full address)
acknowledge and declare that:

•
•
•
•
•

The contents of this application are true and correct.
I undertake to comply with the fundamental obligations of lawyers as set out in section 4 of the Act
During the period since my admission or receipt of my last practising certificate (whichever is more recent), no matter has arisen
that does or might affect my fitness to be issued with a practising certificate.
I have complied with or am complying with any applicable orders of a Standards Committee, the Legal Complaints Review Officer
and the Disciplinary Tribunal.
I understand that I must disclose to NZLS, as soon as practicable, information about any matter that might affect my continuing
eligibility for a practising certificate.

(Signed)

(Date)

12. Authority to make inquiries and consent to publish my name
(a) I authorise NZLS to obtain from any person or entity, any information about me that the New Zealand Law Society considers
necessary or desirable to obtain in order to process this application, and I authorise any such person or entity to release this
information to NZLS.
(b) I give my consent to the publication of my name as an applicant for approval to practise on own account.

(Signed)

(Date)

Payment method
Cheque attached (made payable to “New Zealand Law Society”)

Credit card (please record details below)

CREDIT CARD PAYMENT DETAILS
Card Type
Card Number

Mastercard

Visa

__ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __

Expiry date ____/______

3 Digit security number as shown on the back of the card ____________
Cardholder’s name ________________________________

Cardholder’s signature __________________________

CHECKLIST
Please ensure that you have completed all relevant parts of the application form and that you have attached all relevant documents, for
example:
Original references (these may be supplied directly to NZLS from the referee/s)
Curriculum Vitae
Stepping Up / Flying Start completion certificate
Evidence of any other relevant courses / training
Payment of $250 (including GST)
Evidence of name change – properly certified copy of deed poll/marriage certificate (if applicable)
Properly certified copy of order for admission (if you have not held a NZ practising certificate previously)
Letter setting out your submissions (for special circumstances only)
Original Ministry of Justice criminal and traffic report, discharge of bankruptcy notice etc (if applicable)
Partnership offer letter (if you are entering an existing partnership)
Business plan
Certificate of Standing from another jurisdiction (if applicable)
Trust account supervisors course certificate (if applicable)
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Please post your completed application to your local NZLS branch:
Manawatu
Auckland
PO Box 4417, Shortland Street, Auckland 1140
auckland@lawsociety.org.nz

National Office, PO Box 5041, Wellington 6140
Wellington@lawsociety.org.nz

Taranaki
PO Box 150, Taranaki Mail Centre 4340
taranaki@lawsociety.org.nz

Marlborough
Canterbury Westland
PO Box 565, Christchurch Mail Centre 8140
canterburywestland@lawsociety.org.nz

Gisborne
PO Box 213, Gisborne 4040
gisborne@lawsociety.org.nz

Hawke's Bay
PO Box 341, Napier 4140
hawkesbay@lawsociety.org.nz

PO Box 494, Wellington 6140
marlborough@lawsociety.org.nz

Waikato Bay of Plenty

Nelson

PO Box 180, Waikato Mail Centre,
Hamilton 3240
waikatobop@lawsociety.org.nz

PO Box 240, Nelson 7040
nelson@lawsociety.org.nz

Wanganui

Otago

PO Box 712, Wanganui Mail Centre 4540
wanganui@lawsociety.org.nz

Private Bag 1901, Dunedin 9054
otago@lawsociety.org.nz

Wellington

Southland

PO Box 494, Wellington 6140
wellington@lawsociety.org.nz

PO Box 821, Invercargill 9840
southland@lawsociety.org.nz

GUIDE TO FORM
GENERAL INFORMATION
Application
Please provide as much relevant information as possible. An incomplete application will not be considered until all the
required information and documentation has been received.
We suggest that you do not take any final steps in relation to the commencement of practice such as arranging advertising,
signing leases, printing stationery etc. until such time as the application process is complete and you have received
confirmation from NZLS that you have been approved to practise on your own account. If you are approved, you can
commence practice once you have paid the additional levies which will be invoiced to you.
Application Process
a)

Your application will normally take approximately four to eight weeks to process but see paragraph (c) below. Please
allow additional time if you are applying under special circumstances. Refer Reg 12(3) Lawyers and Conveyancers Act
(Lawyers: Practice Rules) Regulation 2008.

b) Please provide your completed application to a branch office. Your name will then be advertised to the profession;
allowing one week for comments to be provided. The next step is an interview (if applicable) at the branch.
A recommendation will then be made to the Registry. All applications which are not made under special circumstances
are dealt with administratively unless there are any concerns.
c)

If there are any concerns, or your application is made under special circumstances, your application will be referred to
the Practise Approval Committee which will make the final decision. Please allow further time for these applications.

NOTE 1 - PERSONAL DETAILS
If the name on your admission order or the name on your previous practising certificate differs from the name that you now
use, please supply certified copies of official documentation, e.g. deed poll documentation or marriage certificate.
NOTE 2 – RELEVANT LEGAL EXPERIENCE
Record the details of your legal experience to date. You must have had three years’ (full time) New Zealand legal experience
out of the last five years unless you are applying under special circumstances. Please refer to (Reg 12(3) and Reg 12(A))
Lawyers and Conveyancers Act (Lawyers: Practice Rules) Regulation 2008.
Full time is based on 37.5 hours per week. Part time work can be pro-rated over the five years to meet the three years’
experience criteria. i.e. 30 hours per week for four years within the last five years would meet the criteria. If you do not
meet the experience criteria, it may be possible to apply under special circumstances.
Attach a copy of your Curriculum Vitae. Please date by month and year, and ensure you explain any gaps. If you have
attended any relevant courses (eg. Family Law - Intro to Family Law), please also attach copies of the certificates in support
of your application.
It is important to note that this application assumes that you are intending to commence practice promptly after approval.
If there is a delay after approval, you will need to ensure that you still meet the experience criteria specified in Reg 12(3) in
Practise on own account application MAY2018.doc
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that during the five years immediately before the date of commencing practice on your own account, you have had not less
than three years' legal experience in New Zealand. Any delay in commencing practice may result in your having to reapply.
NOTE 3 – REFERENCES
Applicants are required to provide employer references which cover the past 5 years of their New Zealand legal experience.
If you have worked in a law firm during this time please provide the reference from your supervising partner. Each
reference must be completed on the prescribed reference form available on the website. References from clients or staff
that report to you will not fit the criteria.
You need at least two referees covering each area of intended practice. If you are a barrister on own account, references
could be from senior practitioners who are familiar with your work – for example, an instructing barrister and solicitor or a
colleague who has observed your work on a regular basis.
Your referees should include details of your legal experience and competence in your intended areas of practice. Please
attach the original reference form to your application, or it may be sent directly to NZLS from your referee. The reference
form will expire after three months. In some circumstances you may be requested to provide further references.
Special circumstances applications – if you are relying on overseas experience please provide references from your
overseas employers. If you are relying New Zealand experience outside of the last 5 years, please provide references from
your employer covering that period of employment.
Members of your family (including spouses and partners) are not accepted as referees.
NOTE 4 – PRACTICE DETAILS
Please provide detail of your proposed practice. If you are joining an established practice, please also attach letter of
confirmation of admittance to the partnership or appointment as a director of the firm, the date of intended
commencement and any subsequent name change for the practice.
All applications require a business plan.
If you are intending to join an established practice where there are more than four existing partners / directors, it may be
more appropriate to provide a modified plan showing how you are intending to fit into the existing structure.
You may wish to use the business plan format from your Stepping Up course.
NOTE 5 – SOLE PRACTICE / NEW PRACTICE
If you will be the sole proprietor, or a sole director of your firm, or a partner / director / shareholder of a new firm please
provide details of your intended practice.
If you are not intending to operate a trust account, you may make an election under section 317 of the Act. This will be
required after approval to practise on own account is given.
If you will be the sole proprietor/director of your firm, you will also need to meet the requirements of Schedule 1 in relation
to the appointment of an attorney and an alternate under s44 of the Act.
Both your attorney and alternate will need to be in practice on own account so that either can step into your shoes at short
notice if necessary. This means that an employed solicitor could not be your attorney or alternate. If you are intending to be
a trust account supervisor (TAS) your agent (attorney and alternate) would also need to be TAS qualified.
NOTE 6 – STEPPING UP (PREVIOUSLY FLYING START) PROGRAMME
You must have completed a NZLS approved Flying Start or Stepping Up programme during the three years immediately
before the date of commencing practice pursuant to Reg 12(4). Please note a lawyer who completes a Stepping Up course
(previously Flying Start) after 1 October 2012 will have two years before they must commence practise on own account.
Please provide evidence that you have successfully completed a programme.
NOTE 7 –TRUST ACCOUNT SUPERVISOR COURSE
If you intend to be a sole practitioner with a trust account, or the trust account partner of a firm, you need to have passed
the NZLS CLE Trust Account Supervisor programme. Please provide evidence that you have successfully completed the
programme.

Practise on own account application MAY2018.doc

36

NOTE 8 – FIT AND PROPER PERSON TO HOLD A PRACTISING CERTIFICATE
A positive answer to any of the questions in this section will not automatically result in a declined application. Each case
will be considered individually on its merits. The NZLS will keep details given in this section confidential.
If you have ever been adjudged bankrupt, please provide a copy of the bankruptcy notice from the Official Assignee and a
Discharge of Bankruptcy (if applicable). If you have ever been a director of a company that has been put into receivership
or liquidation, please provide details. Please include the circumstances leading to the bankruptcy/receivership/liquidation.
If bankrupt, please state the extent you have cooperated with the Official Assignee, who the debt was owed to, if
repayments have been made, and the amount outstanding.
If you have been convicted of any offence (including traffic offences) in New Zealand or a foreign country, please provide a
copy of your criminal record held by the Ministry of Justice (or similar office in another jurisdiction) and provide details on a
separate sheet which includes the nature of the offence(s), the date of offence(s) and your age when offence(s) were
committed; the police summary and court sentencing notes.
Please note your rights under the Criminal Records (Clean Slate) Act 2004 before providing a copy of your criminal record.
If you have been or are the subject of disciplinary proceedings by a tertiary institution or any other regulatory body, a
statutory body or a professional or other body, please provide details and the outcome of these proceedings.
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Appendix Two  Reference for Practise on Own Account Applicant

11. APPENDIX TWO
Reference for Practice on Own Account Applicant
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12. APPENDIX THREE
Lawyers and Conveyancers Act 2006
30

Practice by lawyer on his or her own account

(1)

No lawyer may commence practice on his or her own account, whether in
partnership or otherwise, unless—
(a)

(b)

he or she—
(i)

meets the requirements with regard to both practical legal
experience and suitability that are imposed by rules made under
this Act; and

(ii)

meets any other criteria that are prescribed by rules made under
this Act; or

he or she is granted by the High Court, on grounds set out in rules made
under this Act, leave to practise on his or her own account.

(2)

A lawyer who is a director or shareholder of an incorporated law firm is
deemed to be practising on his or her own account.

(3)

A lawyer may apply to the High Court for leave to practise on his or her own
account.

(4)

The High Court, in deciding whether to grant an application for leave, must
have regard to the matters that are specified in rules made under this Act in
relation to such an application.

(5)

The High Court may grant leave subject to such conditions (if any) as it thinks
proper.

(6)

A lawyer commits an offence who, in contravention of this section, commences
practice on his or her own account.

31

Exceptions to section 30

(1)

Despite anything in section 30, a lawyer may, at any time, commence practice
on his or her own account, whether in partnership or otherwise, if, immediately
before the commencement of this section, he or she would have been entitled to
do so under the Law Practitioners Act 1982 had this Act not been passed; and,
for the purposes of this subsection, section 55 of that Act has effect as if it had
not been repealed.

(2)

Section 30 does not restrict the right of a lawyer—

(3)

(a)

to practise as a barrister and solicitor on his or her own account, if at any
time previously (whether before or after the commencement of this
section) he or she has lawfully practised on his or her own account as a
solicitor or as a barrister and solicitor; or

(b)

to resume practice as a barrister on his or her own account, if at any time
previously (whether before or after the commencement of this section) he
or she has lawfully practised as a barrister on his or her own account.

Despite subsection (2), if,—
(a)

in the case of a lawyer to whom subsection (2)(a) applies, more than 10
years have elapsed since that lawyer last practised on his or her own
account as a solicitor or as a barrister and solicitor; or

(b)

in the case of a lawyer to whom subsection (2)(b) applies, more than 10
years have elapsed since that lawyer last practised on his or her own
account as a barrister, that lawyer is not entitled to practice on his or her
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own account as a barrister and solicitor or as a barrister until he or she
has received adequate instruction to the satisfaction of the Council of the
New Zealand Law Society in the duties of a barrister and solicitor or of a
barrister, as the case may require.
(4)

Section 30 does not restrict the right of a lawyer who is not entitled to practise
on his or her own account, to act in any community law centre whose
employing body comprises 1 or more lawyers qualified to practise on his or her
own account, under the direct supervision of a lawyer qualified to practise on
his or her own account and employed by that community law centre, or with the
approval of the Secretary for Justice.
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13.

APPENDIX FOUR

Lawyers and Conveyancers Act (Lawyers: Practice Rules) Regulations 2008
3
(1)

Interpretation
In these regulations, unless the context otherwise requires,—
Act means the Lawyers and Conveyancers Act 2006
Law Society means the New Zealand Law Society continued by section 63 of the Act.
legal experience means all or any of the following:
(a)

legal work for a lawyer in sole practice, a partnership of lawyers, or an incorporated
law firm:

(b)

legal work as a barrister sole in practice on his or her own account (in the case only
of an application by a lawyer to, or for leave of the High Court to, commence
practice on his or her own account as a barrister and solicitor):

(c)

legal work as an employee of any of the State services (as defined in section 2 of
the State Sector Act 1988):

(d)

legal work as an employee of a local authority (as defined in section 5(1) of the
Local Government Act 2002):

(e)

legal work as an employee of a company or other body (whether incorporated or
unincorporated):

(f)

work as a member of the legal academic staff (whether or not as an employee) of a
university:

(g)

work as a member of Parliament (within the meaning of section 27 of the Electoral
Act 1993)]

required minimum amount of recent legal experience, for a lawyer, means legal
experience of the lawyer that—
(a)

occurs in at least 3 (successive or separated) years in the 5 years immediately
before the date of his or her commencing practice on his or her own account; and

(b)

counts only up to a maximum per week of 40 hours (and so excludes all his or her
legal experience, if any, after the 40th hour in any week); and

(c)

is, in total, 4830 hours

required subjects, for a lawyer intending to practise on his or her own account in a
particular way, means the subjects that (in the Law Society's view) he or she must know
about to be able to do so in accordance with the requirements of—

(2)

(a)

the Act (including, without limitation, section 30); and

(b)

all regulations, and all practice rules, made under the Act (including, without
limitation, practice rules made under section 94(i) (either alone or with section
108), and regulations made under section 115(g))]

Any term that is defined in the Act and used, but not defined, in these regulations has the
meaning given in the Act.
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Practise on own account
12

Criteria to practise on own account

(1) For the purposes of section 30(1)(a) of the Act, subclauses (3) to (6) set out the
requirements and other criteria that must be met before a lawyer who applies to do so on or
after 1 October 2012 may commence practice on his or her own account.
(2) Those requirements and other criteria apply, without limitation, to a lawyer who before 1
October 2012 commenced practice on his or her own account as a barrister sole, and who
on or after 1 October 2012 applies to practise on his or her own account as a barrister and
solicitor.
(3) The lawyer must have had at least the required minimum amount of recent legal experience
in New Zealand.
(4) During the 2 years immediately before the date of commencing practice on his or her own
account, the lawyer must have completed, and passed all mandatory assessments in, a
course that, when the lawyer began it, was approved by the Law Society as providing
adequate instruction and assessment on the required subjects (which may be or include all
or any of business management, professional conduct and client care, and trust account
management and lawyers' or, as the case may require, incorporated firms', obligations in
relation to trust accounts).
(5) The lawyer must have satisfied the Law Society that he or she is a suitable person to
practise on his or her own account as a barrister and solicitor or as a barrister sole (as the
case may be), having regard to all relevant considerations, including, without limitation,—
(a)

the nature and extent of his or her experience practising in law, whether in or
outside New Zealand; and

(b)

if he or she intends to practise as a barrister and solicitor, how (whether in sole
practice, as a partner in a firm, or otherwise) he or she intends to practise on his or
her own account; and

(c)

if he or she intends to practise as a barrister, how (whether with or without other
barristers, employees, or both, or otherwise) he or she intends to practise on his or
her own account; and

(d)

the areas of law in which he or she intends to practise.

(6) The lawyer must have paid any levy imposed by the Council of the Law Society under
section 74(1) of the Act and payable by the lawyer under section 74(2) of the Act in respect
of his or her intended practice on his or her own account.
12A Exception to legal experience requirement
(1) This regulation applies to an application to commence practice on his or her own account
made by a lawyer who does not meet the requirement in regulation 12(3).
(2) If satisfied that special circumstances apply, the Law Society may treat the application as if
the lawyer met that requirement.
13 High Court's leave to practise on own account
(1) For the purposes of section 30(1)(b) of the Act, subclauses (3) to (6) set out the grounds on
which the High Court may grant a lawyer who applies for it on or after 1 October 2012
leave to practise on his or her own account.
(2) Those grounds apply, without limitation, to a lawyer who before 1 October 2012
commenced practice on his or her own account as a barrister sole, and who on or after 1
October 2012 applies to the High Court for leave to practise on his or her own account as a
barrister and solicitor.
(3) The lawyer must either—
(a)

have had at least the required minimum amount of recent legal experience in New
Zealand; or
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(b)

have satisfied the Law Society that he or she is a suitable person to practise on his
or her own account as a barrister and solicitor or as a barrister sole (as the case may
be), having regard to all relevant considerations, including, without limitation, those
in regulation 12(5)(a) to (d).

(4) During the 2 years immediately before the date of commencing practice on his or her own
account, the lawyer must have completed, and passed all mandatory assessments in, a
course that, when the lawyer began it, was approved by the Law Society as providing
adequate instruction and assessment on the required subjects (which may be or include all
or any of business management, professional conduct and client care, and trust account
management and lawyers' or, as the case may require, incorporated firms', obligations in
relation to trust accounts).
(5) The lawyer must have satisfied the High Court that he or she is a suitable person to practise
on his or her own account as a barrister and solicitor or as a barrister sole (as the case may
be), having regard to all relevant considerations, including, without limitation,—
(a)

the nature and extent of his or her experience practising in law, whether in or
outside New Zealand; and

(b)

if he or she intends to practise as a barrister and solicitor, how (whether in sole
practice, as a partner in a firm, or otherwise) he or she intends to practise on his or
her own account; and

(c)

if he or she intends to practise as a barrister, how (whether with or without other
barristers, employees, or both, or otherwise) he or she intends to practise on his or
her own account; and

(d)

the areas of law in which he or she intends to practise.

(6) The lawyer must have paid any levy imposed by the Council of the Law Society under
section 74(1) of the Act and payable by the lawyer under section 74(2) of the Act in respect
of his or her intended practice on his or her own account.
(7) If a lawyer applies to the High Court for leave to practise on his or her own account
(whether as a barrister and solicitor, or as a barrister sole),—
(a)

a copy of the application must be served on the Law Society; and

(b)

the Law Society is entitled to be heard on the application.

13A High Court's power to impose conditions on leave
These regulations do not limit or affect the High Court's power under section 30(5) of the
Act, when granting a lawyer leave to practise on his or her own account, to impose such
conditions (if any) as it thinks proper.
14

Applications based on courses before 1 October 2012
If the course referred to in regulation 12(4) or 13(4) was begun by the lawyer before 1
October 2012,—
(a)

(b)

it is approved for the purposes of that regulation if, when begun, it provided for the
purposes of regulation 12(1)(b) (as in force before 1 October 2012) adequate (in the
Law Society's view) instruction and examination on the duties of lawyers under the
Act, and any regulations and rules made under it, that relate to the receipt and
handling of client money and the operation of lawyers' trust accounts; and
“2 years” in that regulation must be read as “3 years”.
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15

Special rules for legal profession in Australia
(1) Despite regulation 12, a person is to be treated as satisfying the requirements and other
criteria set out in that regulation if he or she satisfies the Council of the Law Society that he
or she is entitled to practise as a member of the legal profession, in 1 or more Australian
jurisdictions, in a manner that is equivalent to, or materially the same as, practising on
one's own account in New Zealand as a barrister and solicitor, or as a barrister sole, as the
case may be.
(2) Despite regulation 13(1) to (3), the High Court may grant a person leave to practise on his
or her own account as a barrister and solicitor, or as a barrister sole, if the person satisfies
the court that he or she is entitled to practise as a member of the legal profession, in 1 or
more Australian jurisdictions, in a manner that is equivalent to, or materially the same as,
practising on one's own account in New Zealand as a barrister and solicitor, or as a
barrister sole, as the case may be.
(3) However, subclauses (4) to (6) of regulation 13 apply when an application is made to the
High Court for leave to be granted in accordance with subclause (2) of this regulation
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